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Stuart P. Green, Plagiarism, Norms, and the Limits of Theft Law: Some Observations on the Use 17
of Criminal Sanctions in Enforcing Intellectual Property Rights, 54 HASTINGS L.J. 167,235-236
(“Probably no area of criminal law has experienced more : (Green, Plagiarism — 17712) (2002)
growth in recent years than intellectual property, at least in terms of legislative enactments. In the
last two decades alone, Congress has criminalized both trademark infringement and theft of trade
secrets; broadened the scope of criminal liability for copyright infringement; imposed criminal
liability for the manufacture and sale of devices that can be used to circumvent technological
protection measures; and made trademark counterfeiting, theft of trade secrets, and copyright
.violation predicate acts under both the money laundering and RICO statutes”)

EXECUTIVE OFFICE FOR U.S. ATTORNEYS, U.S. DEPARTMENT OF JUSTICE, PROSECUTING 18
INTELLECTUAL PROPERTY CRIMES 1 (3ml ed., 2006) (“[1]n 2005 the overall value of the 'intellectual
capital’ of U.S. businesses — including copyrights, trademarks, patents, and related information
assets — was estimated to account for a third of the value of U.S. companies, or about $5 trillion”),
.available at http://www.cybercrime.gov/ipmanual/ipma2006.pdf
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Irina D. Manta, The Puzzle of Criminal Sanctions for Intellectual Property Infringement, 24 19
HARV. J.L. & TECH. 469, 475 (2011)

Stuart P. Green, Moral Ambiguity in White Collar Criminal Law, 18 NOTRE DAME J.L. ETHICS & 20
,12% TIRMR 11722 17 MMRDT) (Green, Moral Ambiguity — 19712) PUB. POL’Y 501, 510 (2004)
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.503—502'nya, 0w 24

510508 'y, 0w 25

.241—240 'm¥2,17 W71 2V ,Green, Plagiarism 26

aw 27

“Despite the significance — both moral and doctrinal — of such paradigms, it is :241 'npy2,00 28
often difficult to determine why Congress chose to use one rather than another. From the
perspective of intellectual property law, to refer to what are essentially copyright or patent
violations as ‘theft” may seem inconsistent with the idea of ‘infringement’ and ‘false marking’ as
sui generis. From the perspective of criminal law, moreover, words like ‘theft’ and ‘stealing” have
particular expressive and moral resonances that are unlikely to find easy equivalence in the law of
Grace Pyun, The 2008 Pro-IP Act: The Inadequacy of the Property 03 1X7 ; intellectual property”)
Paradigm in Criminal Intellectual Property Law and its Effect on Prosecutorial Boundaries, 19
7% ,79RWa M7 N72annn) DEPAUL J. ART, TECH. & INTELL. PROP. L. 355, 379-385 (2009)
L1720 )P SW N30 WINPWR NMYENRA 077X NIMI0T YW 1117 aya nvYen nR P7I%D PN
.CIM1T 23T °3p 192 @977 IRY PRI IR T An3TIDT WINW Y1

WX DNPIIWDR 72D YO8N 2007) 519518 nPya ,20 WR ooy ,Green, Moral Ambiguity 29
1P N5 W NI72avn D73W DRI PW 7777 MP9157,NIRTITR NPADAY TR JNIVENND
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,476 ‘1Y ,19 W7 Y°¥Y Manta IR 5 (17X NIPAVH DRI YW AN DRI 71T I
DOUGLAS HUSAK, OVER CRIMINALIZATION: THE LIMITS OF THE CRIMINAL LAW DX DLWINT
(“Penal statutes must proscribe a nontrivial harm or evil; hardship and stigma may be : 103 (2008)
imposed only for conduct that is in some sense wrongful; violations of criminal laws must result in
punishments that are deserved; and the burden of proof should be placed on those who advocate the
.imposition of criminal sanctions”)

.237-235 /m¥2,17 W11 9V ,Green, Plagiarism 30

Tom R. Tyler, Compliance with Intellectual Property DR 0WVXM 72N017) 238—237 'ny2,0v 31
(Laws: A Psychological Perspective,29 N.Y.U. J. INT’L L. & POL. 219, 225 (1996-1997)

“[1]t is difficult to impose upon society the view :391/m¥2,28 W”71 »¥2 ,Pyun ;238 'ny2,00 32
.that IP offenses are immoral unless society thinks that the offense is harmful to begin with”

“In order : 394-393 'n¥3,28 W”71 2°¥% ,Pyun 03 IX7.239 '0¥2,17 0711 Y2 ,Green, Plagiarism 33
for the government to create a meaningful progress in the long term effectiveness of criminal IP
laws and to establish a more balanced policy of IP owner rights and public access, the DOJ needs
to implement the law that targets the behavior and not the property. The key is to set clearer
boundaries between civil and criminal IP sections and the DOJ must be clear to limit its role in the
.criminal realm”
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John R. Grimm, Stephen F. Guzzi & Kathleen Elizabeth Rupp, Intellectual Property Crimes, R 39
47 AM. CRIM. L. REV. 741, 743 (2010) (“The marked increase in intellectual property theft,
combined with the ineffective deterrence provided by civil remedies, has led the federal as well as
.state and local governments to enact criminal statutes to protect intellectual property”)

Maureen Walterbach, Note, International Illicit Convergence: The Growing Problem of 40
Transnational Organized Crime Groups’ Involvement in Intellectual Property Rights Violations,
.34 FLA. ST. U. L. REV. 591 (2007)

.597-596 'y, 0w 41

Lucille M. Ponte, Coming Attractions: Opportunities D3 IR7.595—594 '3y ,28 "1 »°¥7 ,Pyun 42
and Challenges in Thwarting Global Movie Piracy, 45 AM. BUS. L.J. 331, 335 (2008)
(“Furthermore, First Amendment advocates are concerned that the further criminalization of
copyright violations places a chilling effect on free speech and continues to dismantle fair use
.principles in this march toward zero tolerance against movie copyright violations™)
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new category of infringer, one that seems to fall half way between the good and the bad. Examples
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copy-protection technologies; or the computer scientists who believe that the research ethic
requires them to publish their findings of vulnerabilities in a commercial encryption technology; or
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original producers, largely because they use the products. Yet the DMCA, and to a lesser extent the
criminal infringement law, discourages consumers from tinkering with products, even those they
own. Treating code-breaking and unauthorized use as criminal may impede consumer innovation
.as it effectively bars entrants from new markets”
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object of that law is scarce and cannot be shared without depriving the owner of it. In such a case,
to exercise one basic property right — the right to possession, use, and enjoyment — one must to
some extent exercise another — the right to exclude. If an individual with a loaf of bread wants to
use and enjoy that commodity, she must exclude or at least limit others from using and enjoying it.
But in the case of ‘Oh, Pretty Woman’, the owner of the song’s copyright may still exercise the
.basic property right to use and enjoy the song without exercising the right to exclude others”
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power to legislate in the area of copyright in order to ‘promote the Progress of Science and useful
Arts’. In interpreting this clause, the Supreme Court has emphasized that its ‘primary objective... is
not to reward the labor of authors,” but to effect that progress. Conceived and interpreted in
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