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Stuart P. Green, Plagiarism, Norms, and the Limits of Theft Law: Some Observations 17
on the Use of Criminal Sanctions in Enforcing Intellectual Property Rights, 54
(“Probably no area of (Green, Plagiarism :7271%) HASTINGS L.J. 167, 235-236 (2002)
criminal law has experienced more growth in recent years than intellectual property, at
least in terms of legislative enactments. In the last two decades alone, Congress has
criminalized both trademark infringement and theft of trade secrets; broadened the
scope of criminal liability for copyright infringement; imposed criminal liability for the
manufacture and sale of devices that can be used to circumvent technological
protection measures; and made trademark counterfeiting, theft of trade secrets, and
copyright violation predicate acts under both the money laundering and RICO
.statutes”)

EXECUTIVE OFFICE FOR U.S. ATTORNEYS, U.S. DEPARTMENT OF JUSTICE, PROSECUTING 18
INTELLECTUAL PROPERTY CRIMES 1 (3rd ed. 2006) (“[I]n 2005 the overall value of the
‘intellectual capital” of U.S. businesses — including copyrights, trademarks, patents, and
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related information assets — was estimated to account for a third of the value of U.S.
companies, or about $5 trillion”), available at http://www.cybercrime.gov/
ipmanual/ipma2006.pdf

Irina D. Manta, The Puzzle of Criminal Sanctions for Intellectual Property 19
Infringement, 24 HARV. J.L. & TECH. 469, 475 (2011)

Stuart P. Green, Moral Ambiguity in White Collar Criminal Law, 18 NOTRE DAME J.L 20
17 mxnn) (Green, Moral Ambiguity :197%) ETHICS & PuUB. PoL’y 501, 510 (2004)
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.241-240 'ny2a,17 7vn % ,Green, Plagiarism 26

ov 27

“Despite the significance — both moral and doctrinal — of such :241 ’mya ,ow 28
paradigms, it is often difficult to determine why Congress chose to use one rather than
another. From the perspective of intellectual property law, to refer to what are
essentially copyright or patent violations as ‘theft’ may seem inconsistent with the idea
of ‘infringement’ and ‘false marking’ as sui generis. From the perspective of criminal
law, moreover, words like ‘theft’ and ‘stealing’ have particular expressive and moral
resonances that are unlikely to find easy equivalence in the law of intellectual
Grace Pyun, The 2008 Pro-IP Act: The Inadequacy of the Property 03 X7 ;property”)
Paradigm in Criminal Intellectual Property Law and its Effect on Prosecutorial
Boundaries, 19 DEPAUL J. ART, TECH. & INTELL. ProP. L. 355, 379-385 (2009)
WIWR NIYENRA 07X NIOT YW N1°ava nY9on NX 27T%0 207 %70 ,9RWA 137 naannn)
™ 12 0°97an7 IRY PRI PR T ANITIDD WINWR ¥ITHD ,i77°20M07 17°)p 5w minaTIea
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WX NTIWOR M3 YOXM ANNT) 519-518 ‘YA ,20 799 Y ,Green, Moral Ambiguity 29
1P NID7 PW NIPAVD DOPINW DPTIR W 31TAT N1P2I5 ,MIRTITR NPMDAY WOR [NIVEHARI
,476 'Y ,19 7R Syh ,Manta X" ;('II?N nP2yn oIt Sw any DP°1Tn 7773 10N
DOUGLAS HUSAK, OVER CRIMINALIZATION: THE LIMITS OF THE CRIMINAL DX NLVEN
(“Penal statutes must proscribe a nontrivial harm or evil; hardship :LAw 103 (2008)
and stigma may be imposed only for conduct that is in some sense wrongful; violations
of criminal laws must result in punishments that are deserved; and the burden of proof
.should be placed on those who advocate the imposition of criminal sanctions™)
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Tom R. Tyler, Compliance with Intellectual Property nX vv¥n 92nni) 238-237 'nya 0w 31
Laws: A Psychological Perspective, 29 N.Y.U. J. INT'L L. & PoL. 219, 225 (1996—
.(1997)

“[1t is difficult to impose upon society the :391’m¥a,28 7Ivn »v% ,Pyun ;238 ‘nya,ow 32
view that IP offenses are immoral unless society thinks that the offense is harmful to
.begin with”

“In :394-393 'ny3,28 7R »vY ,Pyun 03 181 .239 'nya,17 7wvn »y2 ,Green, Plagiarism 33
order for the government to create a meaningful progress in the long term effectiveness
of criminal IP laws and to establish a more balanced policy of IP owner rights and
public access, the DOJ needs to implement the law that targets the behavior and not the
property. The key is to set clearer boundaries between civil and criminal IP sections
.and the DOJ must be clear to limit its role in the criminal realm”
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John R. Grimm, Stephen F. Guzzi & Kathleen Elizabeth Rupp, Intellectual Property 17 39
Crimes, 47 AM. CRIM. L. REv. 741, 743 (2010) (“The marked increase in intellectual
property theft, combined with the ineffective deterrence provided by civil remedies,
has led the federal as well as state and local governments to enact criminal statutes to
.protect intellectual property”)
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stems from a new category of infringer, one that seems to fall half way between the
good and the bad. Examples these days are legion: the teenagers who make a sport of
finding and publicizing ways to defeat copy-protection technologies; or the computer
scientists who believe that the research ethic requires them to publish their findings of
vulnerabilities in a commercial encryption technology; or the college students who
.accumulate a collection of MP3 music files for their own enjoyment”
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“Economic studies show that consumers are often better innovators : 761-760 '»y2 ,0v 82
than original producers, largely because they use the products. Yet the DMCA, and to a
lesser extent the criminal infringement law, discourages consumers from tinkering with
products, even those they own. Treating code-breaking and unauthorized use as
criminal may impede consumer innovation as it effectively bars entrants from new
.markets”
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Evolution of Criminal Copyright Infringement and the Importance of the Willfulness
DX 11121 90 MRPA) Requirement, 77 WASH. U. L.Q. 835, 852-853, 856-860 (1999)
“the increasingly prevalent nNama7 73731 ,>wWMM 12 NISTD DX NIOT DIBNY ANINT
view of copyrighted works as property just like jewelry, automobiles, and television
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“[L]aws protecting property are most necessary :742-739 'y ,63 mvn 2v% Neri X1 86
when the object of that law is scarce and cannot be shared without depriving the owner
of'it. In such a case, to exercise one basic property right — the right to possession, use,
and enjoyment — one must to some extent exercise another — the right to exclude. If an
individual with a loaf of bread wants to use and enjoy that commodity, she must
exclude or at least limit others from using and enjoying it. But in the case of ‘Oh,
Pretty Woman’, the owner of the song’s copyright may still exercise the basic property
.right to use and enjoy the song without exercising the right to exclude others”
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its constitutionally mandated goal, the balance between the rights of copyright owners
and the rights of the users of copyrighted works must not be weighted too heavily in
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“Grants Congress WX NP INRA ARING Y0 17w ,737-736 '0¥2,63 1Ivn % Neri X7 89
the power to legislate in the area of copyright in order to ‘promote the Progress of
Science and useful Arts’. In interpreting this clause, the Supreme Court has emphasized
that its ‘primary objective... is not to reward the labor of authors,” but to effect that
progress. Conceived and interpreted in unmistakably utilitarian terms, the Copyright
Clause has been consistently interpreted by the [sic] as protecting creators’ interests
not in order to personally enrich those creators, but as a means to a public benefits
("2’ —Mpna awann) end”
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William Stuntz, The Pathological Politics of Criminal Law, 100 MICH. L. REV. 505, %3 100
508 (2001) (“American criminal law’s historical development has borne no relation to
.any plausible normative theory — unless ‘more’ counts as a normative theory”)

3 U.S.C. § 4966 (1897) 101
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Revision : NIR37 MW7 YW 022177101707 DR 13TRM KRNI 315 '#Y2,64 7R v Hardy 104
of Copyright Laws: Hearings Before the Comms. on Patents of the S. and H. of Reps.
on Pending Bills to Amend and Consolidate the Acts Respecting Copyright, 60th Cong.
.24 (1908) ; H.R. REP. NO. 91-53, 2 (1894)

Copyright Act, 17 U.S.C. § 104 (1909); Lanier Saperstein, Comment, Copyrights, 105
Criminal Sanctions and Economic Rents: Applying the Rent Seeking Model to the
Criminal Law Formulation Process, 87 J. CRIM. L. & CRIMINOLOGY 1470, 14741475
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.(“criminally liable theater managers and agents”

Sound Recording Act, 17 U.S.C. § 101 (1971); Note, Criminalization of Copyright 109
.1708-1707 'y ,88 i Y Infringement
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.(H.R. REP. NO. 93-1581, at 4 (1974) nx vvxn) ow 111

Copyright Act, 17 US.C. § 506 (1976); Note, Criminalization of Copyright 112
.1708 'y ,88 MV Y Infringement
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“In 1982, Congress amended the Copyright Act to :211 '»ya ,55 7vn 2°¥% Morea 117
allow for new maximum fines as high as $250,000 and possible imprisonment of five
years in cases where the individual was involved in reproducing or distributing more
than 1,000 copies of one or more copyrighted sound recordings, or more than sixty-five
copies of one or more motion pictures or audiovisual works. In addition, another
category of felonies was established, which allowed for fines of up to $250,000 and a
maximum of two years in prison for the reproduction or distribution of at least 100
copies in the same time period. These penalties were placed in a new section, 2319 of
the United States Code, while the criminal offenses were defined in 506(a) of title 17
.(the Copyright Act)”

Note, Criminalization of Copyright ;1481-1480 'mya ,105 7Iv3 »¥Y ,Saperstein 118
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Copyright Felony Act, 18 U.S.C. § 2319 (1992); Note, Criminalization of Copyright 119
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.763 'm¥2,39 7R »v% ,Grimm, Guzzi & Rupp 120

No Electronic Theft Act 17 U.S.C. § 506(a) (1997) 121

United States v. LaMacchia, 871 F. Supp. 535 (D. Mass. 1994) 122
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“The basic idea underlying the NET Act was that :215 'nya ,55 71y 2°v% ,Morea 125
infringers who did not act for financial gain should still face severe consequences for
their actions, which would hopefully deter the wrongful behavior of individuals such as
5w apPpnn nR nomn (M2 Y LaMacchia 2w mpna g yin .David LaMacchia”
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Digital Millennium Copyright Act, 17 U.S.C. § 1201 (1998) 127

WIPO, Wipo Copyright Treaty (Dec. 20, 1996) http://www.wipo.int/export/sites/www/ 128
treaties/en/ip/wet/pdf/trtdocs_ wo033.pdf;,  WIPO, WIPO  Performances and
Phonograms Treaty (Dec. 20, 1996) http://www.wipo.int/export/sites/www/treaties/ en/
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.322-320 'ny3a,64 1yn y2 Hardy 129

Grimm, Guzzi X7 .Anti-Counterfeiting Amendments Act, 18 U.S.C.S. § 2318 (2004) 130
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Grimm, Guzzi X7 .Family Entertainment and Copyright Act 18 U.S.C. § 2319B (2005) 131
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Prioritizing Resources and Organization for Intellectual Property (PRO-IP) Act, 17 132
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“Counterfeiting and infringement results in :73 ny21)p PRO-IP Act™1 YW 503 '© nXRM7 135
billions of dollars in lost revenue for United States companies each year and even
greater losses to the United States economy in terms of reduced job growth, exports,
and competitiveness; the growing number of willful violations of existing Federal
criminal laws involving counterfeiting and infringement by actors in the United States
and, increasingly, by foreign-based individuals and entities is a serious threat to the
long-term vitality of the United States economy and the future competitiveness of
United States industry; terrorists and organized crime utilize piracy, counterfeiting, and
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EXECUTIVE OFFICE OF THE PRESIDENT OF THE UNITED STATES, 2010 JOINT STRATEGIC 136
PLAN ON INTELLECTUAL PROPERTY ENFORCMENT 19 (2010), available at http://www.
whitehouse.gov/sites/default/files/omb/assets/intellectualproperty/intellectualproperty
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A&M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001); Metro-Goldwyn- 286
Mayer Studios, Inc. v. Grokster. Ltd., 545 U.S. 913 (2005); Jane C. Ginsburg,
Separating the Sony Sheep from the Grokster Goats: Reckoning the Future Business
Plans of Copyright-Dependent Technology Entrepreneurs, 50 Ariz. L. Rev. 577
(2008); Elizabeth Miles, Note: In Re Aimster & MGM, Inc. v. Grokster, Ltd.: Peer-to-
Peer and the Sony Doctrine, 19 BERKELEY TECH. L.J. 21 (2004)
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.286 1wn 2v%,Grokster, Ltd. 771y 288

Dana R. Levin The Future of Copyright Infringement: Metro-Goldwyn-Meyers Studios, 289
Inc. v. Grokster Limited, 21 ST. JOHN’S J. LEGAL COMMENT. 271 (2006); Lital Helman,
Pull Too Hard and the Rope May Break: On the Secondary Liability of Technology
Providers for Copyright Infringement, 19 TEX. INTELL. PrROP. L.J. 111 (2010); Anthony
Ciolli, Lowering the Stakes: Toward a Model of Effective Copyright Dispute
Resolution, 110 W. VA. L. REV. 999 (2008); Capitol Records, Inc. v. Thomas, 579 F.
Supp. 2d 1210 (2008); Sony BMG Music Entertainment v. Tenenbaum, 672 F. Supp. 2d
217 (2009)

Peter K. Yu, P2P and the Future of Private Copying, 76 U. CoLO. L. REV. 653 (2005) 290
Brett J. Miller, The War Against Free Music: How the RIAA Should ;(Yu, P2P :121%)
Stop Worrying and Learn to Love the MP3, 82 U. DET. MERCY L. REv. 303 (2005)
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LOI n 2009-669 du 12 juin 2009 favorisant la diffusion et la protection de la creation 291
sur internet (Law No. 2009-669 of June 12, 2009 to Promote the Dissemination and
Protection of Creation on the Internet (My translation — M.B.; The Law was amended
Oct. 28, 2009 — M.B.)), available at http://legifrance.gouv.ft/affichTexte.do?cid Texte-
JORFTEXT000020735432; Michael Boardman, Digital Copyright Protection and
Graduated Response: A Global Perspective, 33 Loy. L.A. INT’L & Cowmp. L. REv. 223
(2011)
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Annemarie Bridy, Is Online Copyright Enforcement Scalable?, 13 VAND. J. ENT. & X7 292
.TECH. L. 695 (2011)

:1919) Copyright (Infringing File Sharing) Amendment Act, No 11, (2011) (Nz) 293
.(Copyright Amendment Act

COPYRIGHT COUNCIL OF NEW ZEALAND, “COPYRIGHT (INFRINGING FILE SHARING) 294
AMENDMENT  ACT” INFORMATION SHEET (September 2011), available at
http://www.copyright.org.nz/viewInfosheet.php?sheet=525

.293 1 2% ,Copyright Amendment Act= Part 1 §6, 122H 295

Christopher M. Swartout, Toward a Regulatory Model of Internet Liability: File- 296
Sharing and Copyright Enforcement, 31 NW. J. INT’L L. & Bus. 499 (2011)

Digital Economy Act, 2010, c. 24, Part 3 §124A (Eng.) 297

Andrew T. Hopkins, The Right to Be Online: Europe’s Recognition of Due Process 298
and Proportionality Requirements in Cases of Individual Internet Disconnections, 17
.296 1y 2°v2 ,Swartout; CoLuM. J. EUR. L. 557 (2011)
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