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JAMES D. COX & THOMAS LEE HAZEN, 3 TREATISE ON THE LAW OF CORPORATIONS 524 (31 ed., 12
2010): “A corporation may have a bona fide surplus of assets over liabilities under orthodox
accounting figures but at the same time may be ‘insolvent’ in the sense that it cannot then meet its
current liabilities as they fall due, or the distribution to stockholders would so weaken the
corporation’s financial position that it would thereafter be unable to meet its liabilities on an orderly
.0V, 0V .N72NN Y YD HY DM TN NPNY N9 759 M2oN NNK .basis.”

12NN PN 303 Pyo L3



M2 #.0MIK NN NI X MPNT NN NN PH2 NPINK D NDOIPN (PYISN N9
VYA NN 1Y MIIANHN MDY ORNNA NINNY NINND MNN NN YIAP> VOVNN
,2005 X0 wTIN2 MN2ND PIND 3 NN HY GPINY INDDY 921y DMP PNV D127 ANNN
NN NIDN INNN NNON NPIPN 72T2 NVPPT DY NVONN D MIAND PIN YIP INY
1919 NPIPND WP NVPIT DY NPPOY NVONN PORIWN PTY DNNNA MDD 15. 000N

LDMNRN NN DY NN NHNN INX IV NN DY NI9N NNNND SO9ND

THYY Y5210 NPIYN HY NODNN HDP NVPIT NAY MDA, MPNIN NN DY WPl
NONY SY MOYINNN TID WAIN IR 20 19IND I W WX NVINND XMINNN Y10 1192
T YTHRN NOIN NPNANI PAD->ND2 TON OPP NVPITIYV NOP ONX 199 .NNHYIN
S2PNN NN N WP PRI DY DNPP NP DN MOYINNN TID NNDIIN NNOYIN IN N2
16 n5WIN NY’an

PYTY ,N20-NY20 NVPITN HY IMDMNND NN 1PAND 1Y) DNAY DYANNI O) , 00N

VYT LDMORIYIT DITINNN 2T NNDINY YPOYN NYTN DIPOY D9 NNN Y NTYY IWIN
NYY OPOYN NYTN NPOXY DD MPMN NN NN 9N NVPIPTN D PYVI DNV DMIPNA
1720 XY MYNINNA 92Y7TH XD W DO ,MOPIPTN DY N20 YNDa Mdnn by o) P

279 Y2IP MHANN 7IND 311 yo 4

DIYD 35 PIMDIN NIX T2 I9NY 3D NPIZNN TYIN NVPIT NV O DI IND NNON NPIPN 1IN DY
:NINND TAN NN )0 DX NON,NI2ND PV 299,254 IN 253,252

; IYINY YD DYPADN DIYNNIND U NN VPN NNORN NPIYNY THNNY (1)

; DI NPIZNN NN NYOLN PN RYRY YN HY NP0 MONNDN 1D DINA THNONY  (2)

POPIINN DY NYTY POY 7PN KDY YT KD I MY (3)

557552123 102 /HY2 ,72011 21272 .(23.10.1995) 2432 PN NYSN ,1995-vIWNN ,MI2NN PN NYSN D) NI
THINN D NN OX RIX ,NIINN 975 PIMAIN DX 9N 30D AN NNORN NPIFNY MY 7PNV NVPIT
7. P19NN DY NYTY POY 7N NI YT XOW IR NIYVIN Y11 DY THNON D ,Npiond

NI NINOR NPIYN 2D ¥2IP PINY 311 PYD” : 648 1ya ,(18.6.2002) 638 ,27DWN ,3132 N8NY 110N M7 15
; 7292 MYPNTN N2IN NIDN DY R¥Y NG NN NNMOR NPIYN DAY DXAXN 1IN DIINY ; DMNNIN NN NN
,NOPT Y NHVINT NN NIAN NN NNONR NPIYN MIN D MAPYY PINY 311 PYD NN JPNY YN, 7295
772N 3 NI TIN NX 5 ; 1135 MTIINNT NIIDIA NINIVY N2INA TN NN VIAPY LAYNN NAT PN
PYD NX PN YXIN 2PN .AMON NPIZN HYA 501N OX, NN N2IN NI THD NIWN XYN NV HOIN
PN NN NIDN APY NIINT 99D INPINKD NOPPT URIND NVAY MIVIRD NN YN ,PIind 259
NN NN HYA NPINNND TV 9971 ,NIINN DY 1PV NP9 NNNN NNOR NPIYNY INRND XY ; NPIINA
TI05 wRvh DNINN IWNR ,NIINY DOWINN DD YY NN NP ,AMNMON NPYN YV NIpna MmN
7,000 Y )PNVIIN

VAYN NOA NTIPI 7 TITXT NPIYN HY NOINNZ MPNRN NIN NI — NYIRT NITO? ;1099 Pny D) N 16
https: /7amirlicht.wordpress.com/2016/12/25/68/#more-730 NP2 ¥ ,(25.12.2016)



NO5NA INNDT DY OYN VIWNN M2 YNNI TD DY THIY 1701029 NNOWI ¥ T NYY 1n1Na

- Aronson

“While the Delaware cases use a variety of terms to describe the applicable
standard of care, our analysis satisfies us that under the business
judgment rule director liability is predicated upon concepts of gross

negligence” 1,
S TUNN

“While the Delaware cases have not been precise in articulating the
standard by which the exercise of business judgment is governed, a long
line of Delaware cases holds that director liability is predicated on a

standard which is less exacting than simple negligence” 17

PT PP 20,0079HN DIPIN-INY PIYA INNDT DV )1OYN LAYNN N2 PO D) T
TIPT NDIN GIN ,INNDTIOIPOYN NYTN NPOY HH DY ININIIND NDON 219N DININD

TP OYSNHN  TINN DY 0D PRy ,NINPA INT ONIT MY P 1D ndwa pa mnann by Y
DWINNY NNINN NN DI NI .(2016) 527 — 524 ,475 V> DIPOY VAYN ,/NIVN-RYN DY SPDY NYT-NOPW)
LIVNN I VMV JPIY) DIPO) /) ,(INNDTL IDYNN LIVNN TP HY NYDYNI J7P5Y) PPN DN
NAYIN YN NNITVIY WA 1A, (INNTTL POYN VAYNT N2 ROWID JNDNWY) PPIVD INDY (INXNITL )1HYN

“gross negligence ... involves a devil-may-care attitude or indifference to duty :mwa5 9N
William T. Allen, Jack B. Jacobs & Leo E. Jr. Strine, Function Over .amounting to recklessness.”
Form: A Reassessment of Standards of Review in Delaware Corporation Law, 56 Bus. LAw. 1287,
1300 (2001).

Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984) : 1x1 8

.OW 6 ¥Na 813 mya ,ow °

Smith v. Van Gorkom, 488 A.2d 858, 873 (Del. 1985) (“We think the concept of gross :w1 %
negligence is also the proper standard for determining whether a business judgment reached by a
board of directors was an informed one.”)

Brehm v. Eisner, 746 A. 2d 244, 264 (Del. 2000): “Directors’ decisions will be :5wn5 w7 2
respected by courts unless the directors are interested or lack independence relative to the decision,
do not act in good faith, act in a manner that cannot be attributed to a rational business purpose or
reach their decision by a grossly negligent process that includes the failure to consider all material

facts reasonably available.”



NYPOY MOLONN HIAPS DINVPITY TYIRD )NXIN NNMN OXNVPIPTN DY MPNTN NN DV
DMIVYON DNVPIT DY YYNN DX DNNYD) OMPDY DD MDD NN NAMIWYY
22 9MVPIT NN

NVYNNA NINID XINP IINRNDN DINN,TYHRNA PIADRY 29D, N3 NN DY IWpPnD NItNa

DY OPOYN NYTN MNPEY HHD NN MMOHN DN XNND 11D 1D NOPOY NVYNN NPIDN DY

MPNIN NN IHD THNOND W8N IINND L,DPION DY NVONN DY IYPNa MINYY ,NNT

N2 M7 MNYYIL 12N DX D) ,NNOYY NNMNN DY NN IWARD KDY 1IONIWN
235129 NSV YT N NPNRY

Sean J. Griffith, Good Faith Business Judgement: A Theory of Rhetoric In Corporate Law : 031
Jurisprudence, 55 DUKE L.J. 1, 10 & n. 20 (2005) (“Application of the business judgment rule
changes the liability standard under the duty of care from negligence—that is, reasonableness or
“A plaintiff challenging :ow 21 w7n 11 nya 0w 03 87 ordinary prudence—to gross negligence.”)
the board’s actions under the duty of care must allege facts that show that the board’s conduct rises
.(or falls) to the level of ‘gross negligence.” ”

EDWARD P. WELCH ET AL., FOLK ON THE DELAWARE GENERAL CORPORATION LAW 173 : N7 ,9102Y
(2018): “However, where the business judgement rule applies, liability of directors for breach of the
.duty of care will only exist if the directors are found to have been grossly negligent.”

“Only towards the end of the twentieth century did Delaware's : 17001 D213 1oR DYDY 235 2
corporation law first accord ‘bite’ to the duty of care. When it took that step, the law reflected the
policy concern that an overly aggressive approach to enforcing the duty of care could deter risk-

-1 Jacobs ,Allen : A .taking and discourage service on corporate boards by qualified candidates.”
TN DYODI DMIPN NN NINGY ,DMANNN DX PIADNY 19D ,NNT DY .1299 mya 17 v v | Strine
.DYNMVPTN 299 7520 MNY” KINY VITIVDA DMNVPITN HY MYINNN NX NN VIVNN PN ,DNIYN
.1301—1299 mya ,0v

91PPW 599 SYISIIN NN TTIVD NNP VY 527 — 524 'ya,17 Wi 989, 79NN DY 09 - 1N Y wpna 23
PIN YNTY Y930 MDY NNOINY NYIITY TRXNY YUpan TN, DOIRIYIN DYPINRNN 2T TINY YPoyn nyTh
NN WIVTY 295 PN NNOWI NNDIND NYIIT DY PXNIND KO, PPN NTIPAY Mnw YINIWN MIINN
AN NIWN KW YD NIINT TN PRY IV VY 1D . TINPIINND INNONNI POV NYTN NIPPY 595 v
DNNNY NP VI TIYD ININN NN NIYNN XYNY YT 79920 MVINN NYAP TYN OV 1PN 19 NV 1PINA
PRYNT WP DT NI, 1IN PONIYIN T2 INVIOP NYLOIPOYN NYTN NPV 595 WY MO NN
Sy NVYNN DY IWPNA YPOYN NYTN NPPY HHD HY NNPNNNA 1NN NYD MINSY ,PONDNDY 1PY TN 1T 1IN
195 NTYNY IN DNMOR NPIZND N1I2NN TAWTIY NN
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APIYAY TWPA DINVPITN NYT NPPY — HNIYSD NPIESN .2

SNIYI NININND DNV MNNIY NPPDIN DY NINP PP WS 90NNN DY Nt PoN
NNMN NPYNN YD TAWTI 992NN DAY MDY DY VITL ,DTIPDT NN DY RYNa
SNRND TYNRND Y8NN DX NYYNRD NN XIN,NTNION

9.9 7Y 2ANY (N)

PNY INING 24,52,997.98 73 ANY PAYI P NI NOVNWN DY NNVONN MIN )M NY
MINAY NN Y2TIX NIAN IPNVPIT NVINND DN NI NYAN NYIRD NYPI NYIN
NVPIPT IWIN I TYIND ,YPANT NIYLY .N7YW PN 64 DY TOA TITIXT NPIYN TUND
YN NN DIAPY NHANN DY 1PN DD ,NNIN JN2N DMPNN KXY, 1IN NPIDN DX NHaNN
DN NPIPNA 92YTHY 1 )10 KDY DT 9YINRYNI ,NPI9ND YNIND NDNY LavNn N
NODIANND NPIZNN NN AYRD NVINNM DMPNN NNIN JN D, TN YO NIANN PINVPIT
22011 MV SY YN 1IYAIN DINA MDY NN DY DININKD D190 MNYTN DY

DIN2 1NDNAY NIANN DY DININRD D1IDIN MNITIV Td DY 1IIO0N DITTNN
IO0DN NN DY .ANIN NN NIANN NTHIY ,28.8.2011 DM ,2011 MV DY NYN YN
;192NN DY NaNNa NYID IPY DN MINYTH DIV INND : NININ MTAIYN DY DI TT8N
TIVAN MYV T DY YT ON,TITTN NPIZN NYOIX TN DY INY DY WD OMNVPITN
D»YIAYI DDIANNY PN DMANY DINIAN DMODIN NINIITL NV XY N MWW MIVNN
LOYWIOUN 1IVIAIN DIN2 HINDNAY MNTO ORNNA ,12T DY 1IN0 .NPIYNN NN INKD
STOON YV A8ND NN DY A8NN NN NI2Y NN

Y NYIAP NYNRIN 25V AOW-IT TONN DY DDINNA YPANN NIV NP P NV
921V YPRY IR PNIVYN NNPD YPINOPPTN DY 7PN NPIDNN DY NVYNNN NYIP NONI
NNMYI DY NOD NNNINRN NYAPN NN .NIINN DY NIANN DY NYID WAV NVONNN NYIPD
SOXNNY NNND 977 302 PYO RN YD DY MIAND PIND 302 PYO NWUIY MINOON
YT ,929N VPRI DN )PNVPIPTN MIIND WO NI TYN YNRN NN NIYNI NNPY NN
TIMNDA DDIANNY DX PNYY NIANN DY DMODIN MNITN DY POWIY T2 YTIN ) PNVPV TV
251 PN INND

NOYNNY N ,DAPNN KD PIPHINN NNWIN ONX DI I 1N NVMVN NYAP IV 21OVI
NVPPTIVYI T2V IPY DIVPND DN IDTY YTRN YTINI NNOYNND PNVPITI DY
, D0V N2NN DY DTV NN’ 71PNN ,0099NNY DX TNYY DINAN MNTIY TO0 Yy TIN

3wy
.23 Nposa ,ow
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DONINN PINY (2)61 PYOD MYNNNIA 267.25-DINA NYAPNN XN I MAPY 1NMIY NOINN NIPN
LDXTYTT POND DNVPPTN DY DNVONN DY PTINN AVN-OIN NX P NVNVN NIPNN
YYD NN NN ,DPIND 2T XIN MIND 2DN-DIN NN DY HYI0N NNPIPH D PN
NN YIPY OXHNN PINY 39 PYDIY 1NN XYNA 1D-0IN NN YDIPY ONNN PN 12
27 (2)61 YD MYNNNA .NHIND NY2N MDD VINIW NHIND YINN 2PN DY DPP 15-0IN
IND ,0AVNN DY DNNN DX DIMNNL NN ADN-DIN NN WHNYND WD 1NN
DINY DT HY NPIORNDND NMIYITT DY 12ONND 7T 127N NWYI M D0Y 28 091N NPT
mMLSNNY TYPA MIIND 25N-DIN NN VINWN ,NNT DY 22.JMN WIDIND 2T ,IY8NY IN
NN PIARND NPYON NNYI ,I12Y2 TR0 MIWTNI Y NPN 1N NIWN IRV DY NPPOY
¥ YNNI NYIAP MITINNN NPI0N ,90N2 0.0MONIP DN DXIYPNL MINN AYN-DIN
) N Y990 19INA DN 3PV DY PO NYWINA MHIND 29N DIN NN NYN NHANN DY
VIO NNT DY 321919 YONRIWIN Y090 LIVNN DY XMIN YN SHIND 25N OIN NIPY

37109 NYTN IR 1N NIVN ORYII DY NPPDY MLINNDY DN T1INN 29N-0)N2

.24 NpPY91 DY 2

L0290 0MWA PIYD DIRNN 12THY 535 191N DIINA PIN TN I YNIP DIIND PINY (2)61 Pyo 27
NYNID) : INT,NODN NNRIPY 7.A1INNI DOY2) DIRY DIAPN DY) N1TIN NN JPNRY NPVIVN MW DY D)
.(2008) 86 2 799 ©MIN 99T oW

337,327 UMY 190 /ONTIRD VIVNN SV MHNPIOTIP NINIPY : LOVYN NNM VI W7 YW NNy 28
L(PTPORIWIN VIYNN NVIY DI NN NDYIVY TY LVANT ToN 25N OIN NIPY”) (2013)

NN MYIIT P2 YTIND NHRY DY 12 NYYIY YIDIWY 7NNIND PONND 25-DIN7 NIPYL Yindwa \»To 27
INIINN VAYNN DY NIYPIONP NNIPY 25591 PUNN — BN 997 1OV NONI : INT,/NNND MYIT P
.(2005) 390 — 386

YININD) VWD DY 1T POY) 217,197 (4)NY 179 19782 HPVDIV 9 .2.0.9 /3 193 39/80 )T ,DWND INT 0
,ITONNYY DIVH INYN P ,1IA0Y NIRRT MDA DN RO WP PINY (R)8 YD ¥ ¥11p NN 1AW ,PIa (IRT
L(7.897259355 DILIN XM I ,29-DINT NIN ,DITTIN PA NWIY

,(21.1.09 1251 DDD) N7PA PAYN YMION P91, MV T19Y /) PHRYN 99UN NP 4263/04 Ny 3L
DXVND PT] MO MMT [29 0IN] MIN MIN 1IN HY”) NYIPIND NVNYN DY NPT PDAY 9 NPDII
L("TPPOYN NN TONNA YINI NN NI DROY DOWNN NN 299D ...[Y995N

VYN SV INT PDAY I NP ,(16.10.05 1232 DDND) 1B7¥2 NX1NHN MNDT /1N )2 HNIY? 10582/02 Ny 32
LD ... [TON NNIN YW IWPNa] /1D MUY NN PTIN PIYN M0 NDIAN NIDN INYTH) PPOw»IA
L(1..1912 99KV YVITN VAVNN DY NN PN’ NIPY XINY ,201 OIN YW INI PN 00 YW INDa
ny8a 103 NP9 ,(8.1.2012 1232 DONI) /AN YPUIDIT /) 107¥a HNIWIY MIINY 733 1316-08 N2 33
NMIND”) NIINN NN 2NNV YAMN YIYW 7D Y1A2YY DN MIND 297N DINT YIDY DROVN NUMVN
L9V VIVYNA TIDY INNN INNNY 297 DIN NAIN 297 DIN PNIPOY MIYINDNI YIND 7N N ...INSIN
DYRY DYAPN DY DN NN NN IPRY NPLAYHD MY DY DI NN NI ../ NPMDDN NPIOPITNIPWN RO
D°9Y3N DN NN TXNN DI 7P YA JNIW MDX0IA 7P I2VTH PIY INMNI, NN DY .(7...ANIND DYIN
DADTON ) AND PIIYA NIPNRN MDD NHPIMNND NMNY NN M0 .1NI12NN DY
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PTN PO TTHNNN JIRY NMININD MDX0IN NNOY DI YD ,¥NTNY NI N NP
NN 2DN-01N 7D D NIWN POTINRND TN TINY MHINN 20N-DIN NN NIMD 7PN IWIN
N2INK D>TIND NN, NMNI NHMND DY NPDIDA NN NTHRY YIVTH NNMIND 1PN NN
Y2502 YW 281N DNKY NYINTY DINVPITI DOININY D) NNINNM INININD 2A9N-DIN
3#.05MN NYT-PPI OV

M9 (a)

PRY IMN 353900 PRYI 9392 NN VNN DY IT-PDY 1N 2016 12NNT YTIN2
DD YY IINNA X190 NN DNVPITI NOY N NN 2I1ND VAVYHNN N YPINN
50N ,NDIPVY X IDN NIINL IYSHIAY DI TITT HY NINMON MPIYN YIYY NN INIVY
DYV 1 MMORD MPIZNNY 2132 ,702NN DY IMIN RIDN NN OWIN 2PN DY
M2IVN NPNIPY MYIAP 190N LAYNT N YIAP PTN PO NNONA .NIANND DY NNOMPO
MINTY YNT NPRY XMIINDN 1NN NXIN NYIIN N2 JNANTY YIAP LAVNT NP, TPYND
DY ,NMANA NTNRYN NDID 9272 2D YYN DY INPPLOTY PRTIND 2P DY N1NI2 wwn N
MNP YAV I9INAY MDDV TD DY THY LIVNN M, NIV ¥ /NMNMON XNN NPIDNNY 7N
NPYPIN NI NN NNDNI NYSHIAND NPXTIANY Y0 DT WO NN NN PIYnD
,DMPN NMANN 55575 DNMNND NPNIAN DY, PYTY ,NNIIY TYINND PINT TNND NONMNN
NI NMDIBNN DINN P )3T IMINH NPRZ RO 37 71N 1NYI9 TINY NOND 9915
381,091y TV NN

DYTITXTN NPIZN NN NN XD DINVPPTNV YAP DRY 20N LIVNN N2, TPYIOY

MPIDNN 9272 MVONNNY NPIND DIMPON DVIN Y IRY IV NDIDY NN MYNNNI
VIDIWN NONX NI D PN VAVYNN NI, NPT 3.072ND PRI IA0N KD )N D) PMPIAD” PN
795 ©YVN Y.AMNMONX NPIZN X2 NPINK AN NNN NNND D127 PPOYN NYTN NPrY HHovw
NN DN NMOX NPIYN YW NIPNIA 1D YAIP 311 PYOV 152 ,09uNN N2 13D NI
VIPIZY NN NN DAY PIND 253 Py MAPN NIND NN 1IONY DD DINVPITN
NIDN AYPIY PIND POIN LAVNN N .NVINNY WIN YN NYIAPY DIPID DOYNNNI
NN PNNY NPT DIXI MAD ,PPINNN DY 1T TPDLNIN NYIAP 1AV AN DIVNY

MINNIN SONY VY PRY ;(2013) 96 — 95 999N P72 PAINN PANN NN :MNINANR 2397 VY PHY *
.(2014) 288 ,237 N> DYPOY VOVYN ,/NNIND NN — THINNI

5w 95 350 Py B

.87 NP9 DV ¢

.98 NPL91 DY ¥

.0V 0w 3

.97 NpY91 DY ¥

.158 Npooa oW %
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PN LY NP DY D20 DIYNNNI VP KOV 2DI) A0 19INL DY KOV DI NNION
NYNNIDN NINMNN PPOYN NYTN DIPY NN DY HNPIDN DN NONN MYSNNIA 1NN
41179520 19IN2 DY NOVPITNV RIM DTPID ONINA

NPIVNY 1YY MIND ,NMIYRIN NPIYND DN YD ,0aWNN DY Yap PIY DV 1IN0
ND NYYNDY ,0°0PNN 0NN DORNNA YN NI NOXRY NX NN XD ONVPITN
PN ND NIYNXIN NIPNN YY NODNNN NYAP NYAV 21, NYVON NDID NONWA T DD TIWN
NPYNY DN D) 2NVP TN WINA NN NYPIT TINYN XD 172NNV P20 wwn
MVTITN MPITAN NN 0P KD NNVPITN YD VAYNN N YAP MOV NPIZNM MY
172NNV 20 YW YD VAYNN NP2 YaP OYIN TN ,NPIVNN 9272 NVYNNN NYAPNN DIV
NPIYNN DY NVONNN TVINA )N DR M — YIVP TYINI YHONA 7PNIMIN IV TINYN KD
#_PVOUN NPIYNN DY NVYNNN TN YN 43,71PNIUN

MNENIN 1R ()

303 PYD9-5Y NPIYN NYIND NYPA LOVYNN NVAD P NN NWNN 2011 AN YTIN2
TINDMD 3 HW 901D TO PNPIN OOHYIAS POHND PR NYPA NYPIAN NNDNA .MIANN PIND
45,2013 — 2011 DOYN TN NPMIYOINN NN YWA NHINA NN YYD POINY IWUN ,N'Y
YT NNN DDA-DY IRYN P ,NPIPNN NN LOVYNN N2 WX 31.3.2011 DN NVONNA
7Y DM 500 TOA TITMT DY NNX TN P32 NPYON 2011 NN WTINA .AYNNY 190D
YT AN YHND P10 MMNY WP LAYNN NAD DXV TN 119 2011 DY v1INa
VPR IMYLOY DIV ,MADN NN WHNN DY NPIDNN TYNRN NYIRD NYPIAD DN NIOTIVND
DTN P2 .792NN YW NIV NI DY NYTIND NIV 29NNN HdNMIYHIYHI M0 NOY
NOVMVYN NYIAP NP T-PD /MYY NYYNY NPIYNN NPN DYA NYPIN NN MNTY NYP D)
TYIT2XT NPIYN DY NTIINN T P2 OMYHYN DOINT Y DMP TWUND D [ PRP-NIP N7
NI NX YTNN NINAD DIPN WY MR OMINND MDD NPYW DM 53192 NPIYNN TN Pad
NN 2012 XN YTIND MNDNNN NPIVNN DRD PTI LOVYNN N .NIAND DY NYIIN
,MINNNA 2012 O8N DY NPIDNN DY 7P PR I ¥AP PRY DY NN YN NDID 1NINI
PYNN NN MITHNNN NN VIVNIN N2 NNT

.158 npooa ,ov 4
.125 Npooa ,ow #
.154 Npooa ,ov
.187 Npooa 0w ¢
4w DY MINSNIN 1.RD.Y ¥
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DN NYIAN-MYIN — 9D PTD .A

A9IINTY %930 -MYIND NPIYNN %3NNI NYHRN — 999 ¥ypa .1

#.119ND MY DNINIAN JNIPY MIAND MPIN INDON NIAN-NISINT DMWY MO

N2 : TN DX HDI-TIT2 DOWITIN DNININ DY DMIPOY DIMND MY DY ¥IANND 112955 191N
NN ,)INA DOTIVN 2997 NI — NIANN YW DMIDON NMINYITA DNHDN 2357 DY DDIANN
NN YN NNAND DY N1 WAN KD DPIYNN D MVIAND TYNY WP N

23 NN X (SUrplus) D97y SW DNYPA NPIZNN NM5N ,DUNY ANNDTA 47.7PNP»NNN

D>02)) V) DXON P2 WD DTN NN PTHID INNOT DY Nann pin #8.(net profits)
IYIN INNDT DY ™MIINTD PIN PPIN NNID YN ¥2.pannn HPNN a0 (M”M2»NNn MmN
,INTIPN NN DY 20 -N NNV 0. NNNPN DN NIINN NIAXY DN NN NPYN 92ya
Y5991 920X9N NN TINNI P XD NPIVN TWARND KIN DY) INNDT DY MIINN PN 1PN
NNIN NN IN NPITNN DY NVINNN NYAPNN NAY NPNONN MIVN YW NNIN TINND D) XON

5109 nRTpY NMvin by

Richard A. Booth, Capital Requirements in United States Corporation Law ,5wnb 33 npod 4
(U. of Maryland Legal Studies Research Paper No. 2005-64) (Nov. 2015),

.https://papers.ssrn.com/sol3/papers.cfm?abstract_id=864685, at 2
JAMES D. COX & THOMAS LEE HAZEN, 3 TREATISE ON THE LAW OF CORPORATIONS 522-3 (314 N7 47

ed., 2010): “Today virtually all statutes have some form of balance-sheet test in addition to an
insolvency limitation. Only Massachusetts, Minnesota, and North Dakota have the insolvency test
as their exclusive requirement.”

.Delaware General Corporation Law (DGCL), § 170 : w1

.DGCL, § 154 : w1+

Weinberg v. Baltimore Brick Co., 108 A.2d 81, 83 (Del. Ch. 1954) (aff’d, 114 A.2d 812 :xn 50
(Del. 1955)): “In the case of Wittenberg v. Federal Mining & Smelting Co., 1926, 15 Del.Ch. 147,
133 A. 48, the Chancellor construing this section together with Sec. 34 of the same chapter concluded
that ‘net profits’ as used in the statute meant those derived from the entire business of the corporation
from its inception and were not synonymous with annual profits.”

“In 1927 and 1929, the Delaware Legislature amended Secs. 34 and 35 of the Delaware : ovw ,ow 5
Corporation Law, the relevant parts of which now appear as Sec. 170 of Title 8, Delaware Code
1953. These amendments authorized corporate directors to pay dividends not only out of net assets
in excess of capital, but in the absence of such excess out of net profits for the current or preceding

fiscal year, thereby giving the directors a freer hand in passing on earnings to stockholders.”
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Y8 THPRYI NI2N D YD) LYV NI 1NN OO P9 DY MHann PN D)
TOPNY WYN DM NI NYIPA NOTN NPNX NOT TV DI NINN NN N DXTIT2>T DY NN
T2 DTN TINN YXIAD 7PN 1N NPIPNN DX ,PIN-1IA PIND NNNIY 293 52119 P3-NDTN

stated ) 2010 PNNN TOY OMY MNAN D35 P> NIANN DY IV DION NPIYNN INKOY

P 1N NPIPNN NN ,NPIFND DINNND DTV VTN, PAOND N ,NI2NN Y (capital
Y23 PN NN IN NPIYNN DY DXPNNHD NAY MORPDIAN MWD PN NN NN Y8ad
MIANN PIND YEINN INPIINND D992 DXNIYNN NPIZNN YD ,NNYTL 5300 INTPY Mvd

TOPNND PWPIN N NI Ir 095 (Model Business Corporation Act)

N5 ornNa 54.(balance sheet test) matnNN NY9N NYID NN NN (Solvency test)
NN Y9 NI2NNN YINN XD NPIDNN YD MOVIAND DXNVPIPTN DY, TDITNN NYPIN NN
,NPIZNT NN, TPITNNN NYIN NDIDY JN2NY ONNNA F5.10IYP TN YINA PMNINNN
MHANN PIN DY WAPI NPIYND DT DMINIAN 36.771P02) DY MYYN XY NH2NN NMANNN

581990 DY MaNN PINAY 57, 10MN9%9p Hv

Y N257N NN DM»NN DYDY NIN DY DININND ONMINANN DIDIND GMUNn
NPIVN DY NDIVA MYAND DXNVPITN NN YPIYND NID 1T PYN NIV .NMPNNN DD
P I2 DNYTAOIRPIIIND PN, IINNDD DY DT P9 INRINY 29I .TPYIN NPINKDY ,NNIDN
NPIYN Y NVONN NINDNA OINVPITN IDOYINY NYTN DIPIVD NANT NN DIPNIYN YININN
PYNN MN2NI NNTNIYY DN PAD INIYNN T TaY

NN -MYIND DINVPVTN NYTNPIY NN .2

PINN SN — APIYN Y HOYNNY AWPA BINVPITA NYT NPIY Y NND (N)

DYPIYN NN D NTNDN MHAN-MSINI MD¥21D MPTH 9901 DY MIINND PINA Y

SV NNTRY NN NY2 DNYT JI1PPY X IDOYIN DNVPIT 1Y IPIND DN NIANT NNN
NOSN NN PAYN TNAND PIND 172 PYD HWNnd ARNITL .NPIYNN NN NPIYN
NV POV ¥R DY TANON ,TITDT APWN IURD DN NOVINNN NNDNIY NOPITY
,229-DINA YTNIN DY THANDN NOVPPTN TIY DO, NNT ; INK OTX INX 172N T2 N NIYNH

.NY Bus Corp L § 510 (a) (2014) : w~ 52
.NY Bus Corp L § 510 (b) (2014) : w5

.Model Business Corporation Act (MBCA), § 6.40 :x" %
.17 -1 14 'ya 46 v 9y ,Booth 0y 1 .0W 55
.17 mya 0w %6

CA Corp Code, & 500, § 501 (2016) : A 57
Companies Act 2006, §831 : w1 58


https://law.justia.com/citations.html
https://law.justia.com/citations.html
https://law.justia.com/citations.html
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NN 1D 10NY DTR IMNX DY INPNMN DINNA N¥N RYNNY P20 9N PHONRIY TN
9. 970N

1M NDMA N — NN ,NPIPN DY AWPNA 172 PYD NIDN NOPITY NPWININ NNNN
M2N NNV DY NYT-NNN DY THNDNN NVPITY DD 19INI NPIWIIN NINNY — MNNI
141(e) PYD — DIVYDN NY ,MINIY 1MW 293 0. ANNST YW Nann pind 141(e) yo
NNNY TIND DMIYT—NPIYN DY NVINNY TYP TR0 NN PADNY 172 PYDY 1N YHDON
MNNN P2 DN NIRY 1D 1PN ¥ NINT DY $LOPOYN NYTN 2IPPY 5995 MDD NPy
DIV, POYN NYTN JIPPYW H9I NMDN NPIWIAN NN 12D DYIDN DY MDD MPIVIIN
2 TPRPYININD NPPDI NN

717 ©YD [T .0MNOPPTY NNYT NN PIYN P9I 1% NN DY MHaNN PN D)
NVXPI TIN 2D OINA INDIN NN XMW NOPIT YD DWNIP PIV M) DY MIANN PN 719-)

:pyon o onb .Delaware General Corporation Law (DGCL), § 172 : 0 %
“§ 172 Liability of directors and committee members as to dividends or stock redemption.
A member of the board of directors, or a member of any committee designated by the board of
directors, shall be fully protected in relying in good faith upon the records of the corporation and
upon such information, opinions, reports or statements presented to the corporation by any of its
officers or employees, or committees of the board of directors, or by any other person as to matters
the director reasonably believes are within such other person's professional or expert
competence and who has been selected with reasonable care by or on behalf of the corporation, as
to the value and amount of the assets, liabilities and/or net profits of the corporation or any other
facts pertinent to the existence and amount of surplus or other funds from which dividends might
properly be declared and paid, or with which the corporation's stock might properly be purchased
or redeemed.”
.Delaware General Corporation Law (DGCL), § 141(e) : A ¢
EDWARD P. WELCH, ANDREW J. TUREZYN & ROBERT S. SAUNDERS, FOLK :5wn5 87 nt qwpna &
ON THE DELAWARE GENERAL CORPORATION LAW 163 (2011): “Under Delaware law, the business
judgement rule is the offspring of the fundamental principle, codified in section 141(a), that the
business and affairs of a Delaware corporation are managed by or under the direction of its board of

directors”.
T DINNA NIAN-NININ DVDHAN DIPININ TNR ,(Stephen M. Bainbridge) /377722 1900 10979 €2

ProfessorBainbridge.com, Does the Business : N3 9% DOMANN NY22 17 NORY PNN DI TIRDN
Judgement Rule Subsume DGCL Section 141(e): Updated (7.7.2015),
http://www.professorbainbridge.com/professorbainbridgecom/2015/07/does-the-business-

M2 NYINY NNOT RY 13 NYNY Yar judgment-rule-subsume-dgcl-section-141e.html
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NNDNA E2.0PION DY NVINNY WP WX NPINKRND P 11 (due care) MPNT OYSNN
IN DT IT-DY INVN P2 1D 100V YN DY THNOND NOPITN ORYI N PYN NVONN
PHRND NOPPTN TIY DI, NN ; DINK DN N PNIVN ONYT ,DINYY 107N DDMIN

6 DNPNNIN DINNA NNNY YN 1IN NIRY

2¥ 0YNNY DXNVPITN DY 2DN-0IN NN NIAYNL NPIY AINDIH S MIANN PIN D)
DINOVPPTY NPINNK YNIPY PIND 316 PYD T .20 J9IND PV D RTND wipam niponn
99101 NPINKN NN ION ,7PINDOPA PIND DY NPIYNN MN2NY TN NPIYN IWIRY
TOPIT I YIP PINDOP DY MIANN PIND 309 PYD ¢5.9INY 309 PYO MNNNY NNIN
-DINA DY TY U5 ,N12NN DY OO0 MNYT DY MIID )10 10DV YN DY THNDND XY
66 YyORN IMN DY NP2D NN TN 2D

5¥ NVYNN DN ,DMDNDN DY PII OMNVPIPT DY NPINNI 1T INNDT HY M1IND PN 719 Pyo
N.Y. Bus. Corp. Law § 719(e): “a director shall not be liable :72 y21p 719 (e) 9YO .TYTT NPION
under this section if, in the circumstances, he performed his duty to the corporation under paragraph
(a) of section 717.”
272 Yy1Ip 717(a) PYD
“N.Y. Bus. Corp. Law § 717. Duty of Directors.
(@): A director shall perform his duties as a director, including his duties as a member of any
committee of the board upon which he may serve, in good faith and with that degree of care
which an ordinarily prudent person in a like position would use under similar circumstances.
In performing his duties, a director shall be entitled to rely on information, opinions, reports
or statements including financial statements and other financial data, in each case prepared or

presented by...” a0 mwiTH]
OV, 0V ¢

: Pyon W9 19n .CA Corp Code, § 316 (2016) : 1y &
“8316.
(a) Subject to the provisions of Section 309, directors of a corporation who approve any of the
following corporate actions shall be jointly and severally liable to the corporation for the benefit of
all of the creditors or shareholders entitled to institute an action under subdivision (c):
(1) The making of any distribution to its shareholders to the extent that it is contrary to the provisions
of Sections 500 to 503, inclusive...”

: Pyon N9 oY .CA Corp Code, § 309 (2016) : )
“8§309.
(a) A director shall perform the duties of a director, including duties as a member of any committee
of the board upon which the director may serve, in good faith, in a manner such director believes to

be in the best interests of the corporation and its shareholders and with such care, including


https://law.justia.com/citations.html
https://law.justia.com/citations.html
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NPT y1p (MBCA -n) m12nn PInd y3mn NP IINRND DTN 8.33 PYD ,)0ad

72NN 995 YYIR JI9IN OXRINK 7PN (NN NNV ODDI1 NINND) NNONX NPIYN IWIRY
NMON NPIZNA 121THY WILN TN OX,POND 7PN ININIY DIDDY 12N X INN DIDON XA
Pynw ¢ MBCA -5 8.30 9oy05 n»Y XY MOPITN NOINNN NYAP NY12 ¥ NIIND NIONN
NIV NN NIYIY N0 NNSA PHIND XINY 19N 2D-DIN2 DD NOPITN DY INIIN NN

reasonable inquiry, as an ordinarily prudent person in a like position would use under similar
circumstances.
(b) In performing the duties of a director, a director shall be entitled to rely on information,
opinions, reports or statements, including financial statements and other financial data, in each case
prepared or presented by any of the following:
(1) One or more officers or employees of the corporation whom the director believes to be reliable
and competent in the matters presented.
(2) Counsel, independent accountants or other persons as to matters which the director believes to
be within such person s professional or expert competence.
(3) A committee of the board upon which the director does not serve, as to matters within its
designated authority, which committee the director believes to merit confidence,
so long as, in any such case, the director acts in good faith, after reasonable inquiry when the
need therefor is indicated by the circumstances and without knowledge that would cause such
reliance to be unwarranted.
(c) A person who performs the duties of a director in accordance with subdivisions (a) and (b) shall
have no liability based upon any alleged failure to discharge the person’s obligations as a director.
In addition, the liability of a director for monetary damages may be eliminated or limited in a
corporation s articles to the extent provided in paragraph (10) of subdivision (a) of Section 204.”
oo mwxTn]
;Yo NWo NS .MBCA, § 8.33 N1 ¢7

“§ 8.33 Directors’ Liability for Unlawful Distributions

(@) A director who votes for or assents to a distribution in excess of what may be authorized
and made pursuant to section 6.40 (a) ... is personally liable to the corporation for the amount of
the distribution that exceeds what could have been distributed without violating section 6.40 ... if
the party asserting liability establishes that when taking the action the director did not comply with

section 8.30.



19

NI 69 PPOYN NYTN 2IPOYW 905 NN NWYND PYN DT PYD 7D DINVY YWY MIND 8.072nN
199 NNYYY DY DXNNNA NVPIPTN DY MPNIN NN IN DWYYND PTHn 1T Pyov
2OV 995 ;DD T DY NPNY MVPPTN DY 10X MDD 70 (ordinary negligence)
T2 IX T2 715oN29 NNOWA DY INY DM NITT DY IDINY NN NNOWI DY PN YPOYN NYTH
V2,700 1N T DY . MOPITY NYT 5w D ann pnayn MBCA -5 8.30 9v0 ’5 NN

“There is no one way for ‘becoming :DM9%¥ NT PYOD 920NN MIATH INYND
informed,” and both the method and measure — ‘how to’ and ‘how much’ — are

2. matters of reasonable judgement for the director to exercise.”

NPIVIN AN — NPITN HY NVINNY TWPA DINVPITN NYT NPIY YY NN (3)

MPTH 90N LIVNN NI PN 1AV IPIRN DY NPPD WD ININDND DY MY PON
MOLINN YD PN DD IPIND .APITND DN YPNVPPTN DY MLYNN MHIAN-MNINA

:yon NWo N> .MBCA, § 8.30 :x ¢8
“8 8.30 Standard of Conduct for Directors.
“(a) Each member of the board of directors, when discharging the duties of a director, shall act: (1)
in good faith, and (2) in a manner the director reasonably believes to be in the best interests of the
corporation.”
WILLIAM K. SJOSTROM, JR., BUSINESS ORGANIZATIONS: A TRANSACTIONAL APPROACH :D) WNI
(2016): “Section 8.30, among other things, requires a director to make decisions on an informed
basis, in good faith, and in a manner the director reasonably believes to be in the best interests of
corporation. Thus as long as a director votes in favor of a dividend in compliance with these
standards, he or she will not be personally liable, even if it is later proven that the dividend was paid
.inviolation of §6.40(a).”
.548 /mya ,0vW D) XY .0V 12 WM 525 0ya,12 v DY ,Cox & Hazen : N7 ¢
Michael P. Dooley, Rules, Standards, and the Model Business Corporation Act, 74 :5wn5 &1 7°
.L. CONTEMP. PROB. 45, 48 (2011)
NPINNN VITIVD )TW MBCA -5 8.31 PYDY 12011 21270 DX TINYY 1 7o 9y .21 - 18 wrin Dy Ny 71
“The elements of the business judgment rule and the circumstances for : D991 MNVPTN OY NN
its application continue to be developed and refined by courts. Accordingly, it would not be
desirable to freeze the concept in a statute. Thus, section 8.31 does not codify the business judgment
rule as a whole, although certain of its principal elements, relating to personal liability issues, are
.reflected in section § 8.31(a)(2).”
STEPHEN D) &7 .Model Bus. Corp. Act Annotated §8.30 Official Comment at 8-194-196 : i~ 72
A. RADIN, 1 THE BUSINESS JUDGEMENT RULE: FIDUCIARY DUTIES OF CORPORATE DIRECTORS 435
.(2009)
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2¥ MMNY OX \PNVPPTN DY TINIPY NVONN (1 : 0D NYY NPDY NN NINOY
NN NTMY NPIYNN DNXN NYNYD DN )PNLPIPTN DY NOONM (2 INY DN NN
2 PTIN DIV DX, NINKD NVINNN ND2 TPHNN DT IINND ,2O¥D 920D .NPINN

JPYURIN NVONNN MDY NINPI ONONN

YYD I YNIP TITT PONY DX NINIPYN NVONNY DN DMDIDIN NINIPYN THN

2¥ MMND 29N WX PPNVPPTN DM DOI2T 2NN TITT AP MNP MDY PR NPINN

NPIDNS NPTSND DN’ NYRY INYNM IWIN ,NPIIN DY PPNOPPTN VONN DX 72.NPoN

MYI9I NMNINND DMWY PHNRIVT NPIDAT NNY XIZND NNYY N PYN NORY .TITDTH

Dya 5¥ NYIVNM TITTN NPIYNA NV DY HY DIVIRD NTI N2V 75,P12) 74,7909
STYTXTN NPIOND DN DNVPIPTN DY MOLINNN DY NVOYN

VOV P2 T-Sy YNIw Sinclair 23y P70 Posa nyapy Nt AWWpna RN T 19NN

NTNHY OXTITYTN NPIZN 2D DI 7PN PRIY ININD 76,1971 NIV INNDT DTN DY J1OYN
NON D DINN P VIVNN N2 77.ARNDT DY MNINN PINA DINYHNN NPINN MNIANa
¥ ¥ap ,D9IN 7 TITTN NN NN PYTSN XY NPIYNN 7N2HNA NTHY D) NIV M)
“any) XNVYod MPOY NIVN DY TITAXTN NPIVN NX DDAD 1N’ XD DNAY DTN DXANNIA P
DNVPIPTN HY NVINNA VAVYNN N2 19YM N P9 ,(reasonable business objective”
NPIYNN DY NVONND DN YPOYN NYTN DIPOPY 593 NN DPNN VAVNN N 72.7)T2>T POND
YTIND N TITAXTN NPIYND INN YD VAYNN N2 YIP 3D IMYYA 0.0wann DX INT

159 5¥ NVIYONN BXR ,NIVN NI IN TITXT AP MDD MIN DYIAY” 3 YNIP MIINN PINY (X)306 PYyD 72
P19 73 19793 DINN MOPVYN V9 5025/13 NV ,HWND IR .NPYOIN DI T DY NTRY .(NODIN NWITN) 7. A9anN
9203 MINN Yo¥ad PR D555 ...7) NN NV DY NPT POY 10 NPV ,(28.2.2016 ,12)2 DONI) %3N
YOMIN DY NYTN DIPIWA 29YNNY INYD 1PN MININD LOVYNN YN NIN DYV ... 7379297 HaPY NP MR
(N9 NWXTN) (7...0>PT DIPNA P TITT PHNY XoW NHaNn

5w o 19 yan 4

5N N0 NPTN RIY ; DIPTN YIN 7S

.Sinclair Oil Corp. v. Levien, 280 A.2d 717, 721 (Del. 1971) : 11 7

.ov ,0v 77

“Since it is admitted that the dividends were paid in strict compliance with 8 Del.C. § :ow 0w 78
170, the alleged excessiveness of the payments alone would not state a cause of action. Nevertheless,
compliance with the applicable statute may not, under all circumstances, justify all dividend
.payments”

.ovw, 0w 7

“We conclude that the facts demonstrate that the dividend payments complied with : 722 /nya ,ow 8

.the business judgment standard and with 8 Del. C. § 170”
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NDY DD NY DOYINA NNPN TITAYTN NPIDN M NNIN KD YAINND T DI ,NYIDND TNND
81 (waste) ¥NWN 11232 T NDIW NPIPNN D NN

NNYYND ;NN BY YOONNY DNVPPTY NN PRy Sinclair aya pIn pos
NVYNN D) 83 PIAN-MNINI MDY M M TN DN EZINNDTA D) ¥ ,72 NNNNN
NYTN DIPOY 59 MYSNNI NPVINY NNPXAN TINND TITDT POND ROV PNVPPTN DDPY
VMY VTN DY D) DINNT AMNIND XYY TNINT NN PN N T DD OPpoyn
299NN NI2N-MNIND VAVYNN YN DMWY DT DIANNA PI,NNRNN JPNVPITY
85 IONIYIN NPYDON DY NN DX NY IR 4. TITT POND RO )PNLPITN NVONNA
ON PNVPITN DY THINIPYN NOINND TIRPIIIND NPPDIN DY DN I8P PT XD TY
PNOVPITN DY NVLONNY NPPDIN DY DN NN INND NIAYN XN IND DX, TITT POND
.PIDNN MN2NA NPIYNN DY NNTNY I ,NPIvNN NPPIN DY

Ivanhoe Partners v. Newmont Mining Corp., 533 A.2d 585, 602-603 (Del. Ch. :0) w1 .0v ,pw &
1987): “...where, as here, a dividend complies with 8 Del. C. § 170, the alleged excessiveness of
Burton v. Exxon Corporation, 583 : 1 ,9102Y .the amount alone does not state a cause of action.”
F. Supp. 405, 415 (S.D.N.Y. 1984)
Gabelli & Co. v. Liggett Grp. Inc., 479 A. 2d 276, 280 (Del. 1984): “It is settled law in this : " &
State that the declaration and payment of a dividend rests in the discretion of the corporation's board
of directors in the exercise of its business judgment; that, before the courts will interfere with the
judgment of the board of directors in such matter, fraud or gross abuse of discretion must be shown.”
Smith v. Smitty McGee’s, Inc. C.A. No. 15668, Slip op. at 23 (Del. Ch. May 8, 1998): :0) w1
“Generally, whether or not a corporation should declare a dividend rests within the sound discretion
of the board of directors, and the decision is protected by the business judgment rule. A plaintiff
may allege wrongdoing against the board of directors, however, that causes them to lose the
protection of the business judgment rule. A court may compel a corporation to pay a dividend where
the corporation's affairs are in a condition justifying the declaration of the dividend as a matter of
prudent business management and that the withholding of it is explicable only on the theory of an
oppressive or fraudulent abuse of discretion.”
Zellerbach v. Allenberg, 99 Cal. 57, 71 (1893): “...the MyM5P2 1WHYN VAVWNIN N2 HWND Yap 7o 8
rule as to declaring dividends is that the apportionments of the net earnings to the payment of cash
dividends . . . . is largely one of policy, entrusted to the discretion of the directors, which when
LAVYNN N2 Y NP DX NN .honestly and intelligently exercised, will not be lightly overruled.”
.Gibbons v. Mahon, 136 U.S. 549, 558 (1890) : 07 07127 Ny21pW N>12n-MXIX DY 1»oyn
.580 10ya,61 wrn 9¥9 ,FOLK ON THE DELAWARE GENERAL CORPORATION LAW : X7 ,1m900 NNopY 8
73970 90,2530 1911 73 IPVYN V99 DVNY IR 8
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P99 19 NN DY PHYN LIYNN N2 N NNAND YPIR PORY NYRIN PTN PO

yan Y31 NVLOWAI NIINN YW NI NIPHRN IMNA 3¢ .Randall v. Bailey yya 1940 nmwa
72NN MNYYTY MIND IVDNN JPOYY MPIZN X2 11NN DY (1IYWH) DINOPITN NN
2Y230 MPIITNN MNXIY WO YININ ,NPIVND DTV DY DNRYP 19PYW DIPVINMYIN DI TYINI
TV ,59UNY 79 87.7720N NYNAY DYDI) DY TIIYYI NI PRNYL 1P .ANMON 1NN NNNANY
(NMYY) N59YA NIANN DY D190 NNIYI NN NI2NN MDY NIV VPP 1915 nvd
NPVNTIN XNWA NN NYNA 1918 1Y) 1915 DNMVN P2 YAN .I9YVT 1,526,157 — dONODNIN
1902 YPIPN HY DIV D720 (Write-up) NIy NN IDITINY YPIPN YW DYV NINY
N9YNS DY NMOY) 91T )P 7-n NOYND DY YD MDD ,I9VT 8,737,949 YW TIva NHaNn
MINNNN I YA &, 21NN DY MIYI Y¥1 VIVNN N2 88.(D2)N DY DIVIN TIVA 500%-H
90591001711 09Y 299 P XD YNONN DY 295 DYDIN NN TIVND MIVON NYNRNVN PN
DY 79199Y 19INA” THRNDAY 01D DR DINVPITN 1D MIAPY LAVYNN M Y INON
DN NYIVIN NYTIN NVINN DAPY DNPOYY ,N9ANN MIN7I1Ta DIYIIN BNV 195 BINMN

: 192NN YV DN TV

“furthermore, the statements there made are predicated upon the
assumption that directors realize that they are under a duty to exercise an
informed judgment with respect to the assets of the company of which

they are directors and have performed that duty. If directors have blindly

Randall v. Bailey, 23 N.Y.S.2d 173 (Sup. Ct. 1940) : w8

176 mya ,ov ¥

.178 ya ,pw 8

“It is to be emphasized at the outset that the question is not one of sound economics, : 179 nya ,ow 8
or of what is sound business judgment or financial policy or of proper accounting practice, or even
what the law ought to be. My views of the business acumen or financial sagacity of these directors,
as well as my views as to what the legislature ought to permit or prohibit, are entirely immaterial.
The question | have to decide is whether or not an existing statute has been violated. The problem
.is one of statutory construction.”

“In other words, the capital or capital stock referred to in these statutes is the sum :182 /mya ,ow %
of the liability to stockholders, and any value which the corporation's property has in addition to that
sum is surplus. And I cannot doubt that the words 'otherwise obtained' and ‘accumulated,’ as used
by the court in the cases just mentioned, include an appreciation in the value of property purchased

VAVYNN N2 IV TAR DIPHN 1Y NINNY 112 KD ) 8 vawnn na .whether realized or unrealized.”
PONY MIVARN NN NNDNL DI HY WNMNK KXY TIY 11I2WNI NNPY 110 XHY 1DOND NPI12N-NININI
.183/nya ,0v .D>TITIT
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or complacently accepted either cost or any other arbitrary figures as
indicative of value, they have not exercised either discretion or
judgment and no court is required to act as if they had. When directors
have in fact exercised an informed judgment with respect to the value
of the company's assets, the courts obviously will be exceedingly slow
to override that judgment, and clear and convincing evidence will be
required to justify a finding that such judgment was not in accordance

with the facts™?.

NYANY N NPIZNN MNINI NTNRY NIIYN NNDNA YD PRIY INMNI YIP LIVYHIN M2
by NIpna v (unrealized appreciation) nwmnn ONYa Ty DMLY PavNa

NIOINA NMMPNNNN TIY DY NOY DX0IN T )Y MYTPH MOLONN VP DXNVPPTN
22 NMMON )N MNNAND 12221 XY MPINN M) ,NPIYNN MDD

Randall v. yya pav-1) Sw 195yn vawnn M YW PTN PO INKD MTNXR DNV
93 Morris v. Standard Gas & Elec. Co. p»ya axny7 bv »oysn vavnn nda pos Bailey

on*1 (preliminary injunction) »11t NYIN 1¥ WP 1) LAYNN NdAY YAINN M ,)PNY ININA
MNINA NTNW NN NAY MYLI NPIYNY THINN YIIND .NNONN OXNTPDT NPYND
NN NNT VIYNN NI .NPIPND PIADN NN NIIND DY YPIN DI0N MVYY DIVND NPYNN
D92, NNN I NIIND VNNV DXNHDN NYT-NNIND 1DNMVY DXNM DY DDINN NYPIN
,AMYNIDY URID .PINA MIPN G0N DX ONMYNRVYN 191N I3y DX DY PN NV
VAN YOP NPIYNY TYPHN DIF0N ¥ NYAPY NNNI NYT-NNN NYNN NI2NN )PNVPPTY
MYNY NNN NYTN NNN DY NINNNNN NNVN *4.71NPM2»NNN 12D 192NN YV DX0)N P2
%5.P5N2 NI2NN NYPAN INIRY DIZDN DY 152 19N N2 NIINN DY DXOIIN DW NN
DY — YPNVPITN 17PNI NIINN DY DXDIN H72)NDN NP 0) YR PPNVPPTN
N9IYNY DNIN VNIWY MOLIVN X 120N TITDTH IR PONY IHIRYI 192NN ¥ 171200

.185— 184 /pya 0w %

91,7971 YD2) SV HONY MDY PO Yya N DINVPPTN TAN MINGY >3 ,0LaWNN N2 ¥ap T2 TN 2
NIIYN 1N 7PN 12YTH IR, 070N MY NIIWND YINA POY THNDNY PN D1 DXINKRD DINVPPTN
.185 /nya ,0W .1PRYY

Morris v. Standard Gas & Elec. Co., 63 A. 2d 577, 581 (1949) : w9

.579 mya ,Dw %

“The report concluded that the net assets of the defendant had a fair value :580 'nya ,ow %

.substantially in excess of $ 88,500,000.”
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YTIVN NWUN YDPY NYT NN VI PPNOLPITN 7Y ,NDAY 26.792N1N DY NYIPN NI
97 77207 DY NIMN NPIZNA 121TH 2D DNYT IVNAY (NPIWN MW INNDTI THR) P T-7I7Y
%8 02171017192 YTVIN NPIZNN MNXINA NTNRYN NDPPYD TYPA NN 1DV DI

NPWN DX DOPY ONVPPTN D PIXY YIND NNYL IR NNND INT LVIVNN N2
S¥Y DMINNDN DY, AN NYT NN DY DINNDN DNV TIN , MY YIDY TYNI 1T
25-D1N TOIND N MNINY MYV TN D ,VAVNN N1 YAP NOID 22,709 MY MNIYT
TV 9D ©NOVPPTN NYT POV INYT NIPOY IR PONY KD VAVYNN NP2, DI NVPPTN TN
DY0ON MY DN VY MDIYNN DY A0 I9INI NODIANM NYTPN NNMN DNVONN
:NPIYNN 9902 NTNRYM

“I purposely refrain from placing too much reliance upon the more
elaborate statements contained in defendant's affidavits showing the
justification for the action of the directors because | prefer to evaluate the
information presented to and the action taken by the directors prior to or

at the time the dividend was declared.”’100
YR

“Plaintiff's case comes down to a disagreement with the directors as to
value under circumstances where the directors took great care to obtain
data on the point in issue, and exercised an informed judgment on the
matter. In such a situation, | am persuaded that this court cannot
substitute either plaintiff's or its own opinion of value for that
reached by the directors where there is no charge of fraud or bad
faith. As stated, the process of valuation called for by Section 34(b) of

necessity permits of no one objective standard of value. Having in mind

.580 mya DY %
.580 mya 0w 7
.580 mya DY %
.582 mya , 0w ?
.584 /ya ,Dw 100



25

its function, the directors must be given reasonable latitude in

ascertaining value.”o1

INNDT DY POYN LOVYNN M PO IN 1997 NIV IRNDTA 1N G0N NN PT PO
P2 NNYL DOV yAINN NOYN 1Y ININD 102 Klang v. Smith’s Food & Drug Centers y»ya
122NV ,N72NN NN DY TPNINY NYIDT INA TWRD DNVPITN NVINN TN PO INYD
NOV YN NYIDIN MIXID QDIN 7D YINN WO ,INYN P2 .NINON NN NNNDN INAZ IMYLH
NIYOO TN D YaAP LIVNT NV .NIINT JPTRNA DOWNN DNY 293 (surplus) ©TIYN TINN
MAHaN YY) DXTY HYW DITYIN IN DHYPY NPDODIOPNP PRI INNN WX JINND ,YIND
™M1 Yap 75 PN P2APoNY DAY DY DNRYP NDIND YT DI NN TIVYD NPRYI
: DINAN D27 NN LIVNHN

“Corporations may revalue assets to show surplus, but perfection in
that process is not required. Directors have reasonable latitude to
depart from the balance sheet to calculate surplus, so long as they
evaluate assets and liabilities in good faith, on the basis of acceptable
data, by methods that they reasonably believe reflect present values, and
arrive at a determination of the surplus that is not so far off the mark as

to constitute actual or constructive fraud.”*%

: TN

“We believe that plaintiff reads too much into Section 154. The statute
simply defines ‘net assets’ in the course of defining ‘surplus.’ It does not
mandate a ‘facts and figures balancing of assets and liabilities’ to
determine by what amount, if any, total assets exceeds total liabilities.
The statute is merely definitional. It does not require any particular
method of calculating surplus, but simply prescribes factors that any

such calculation must include.”0®

.9 MwHTN] 585 — 584 MNya ,Ow 10t

.Klang v. Smith’s Food & Drug Ctrs., Inc., 702 A. 2d 150, 156 n. 12 (Del. 1997) : w1 102
.152 mya ,pw 103

.152 mya Dy 104

.(N9DN NWXTN) 155 10ya DY 105
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MY 53 ,09TIVN DIVND IYPI PINH NN DINVPITY PRIYN LIVNN M MDD

DXNVPIPTIY MOLIY MYSNNDY,DIIN YN D02 DY 25-DI1N2 NHYY YAV NI9¥NIN

MPRY NIIYN WNIN D¥NVPITM 0NN 0YIY MOPWN 11 7D NIAD NN INHNND
106 PYYTH NN NPINA

N3N DY NYT NN 1Y) NN YPNVPIT,PTN PO MTIV NPVIPNPN MDD
MOLOYN TN WL YAIND 10779207 DY NPVIADIDN NN JOON KD NPIDNN 7D NYAPY MYPYN
NNN D ¥Y2APY MIYON NN INT VAVNN N2 DN, NNYT NN NMIYPYNN NIIN NN WDIVY
LOVYNN N2 108, 772NN HY NMDPNNNN DXDIIN YIVON NN INID ,NAVYNIA INPY NYTH
NN T2 VOVYNPN N 1A Y0 NHYW Morris PRYA PTN PO MYIAPN DY DOINN
21772 DINLPITN NYT DIPOY NN PON> XD DTN NN \PNVPIPTN TN 1Y 19IND
29-0IN 10N TN NYAPNM D1IPN YT DY NODIANN PNVPITN NIIWN TV DI INyT
I8N 2D 0N I0IND YO ND YIND D ,0IWNN A YAP NIPN NN 197090 N
YXIY MNNN DYDY DIMNNIN MOV D NIRIND DI THY KD ON ,0XNVPITN
NPMYTN MPN DOTIVD DN DMNVPPTN DY NYIAPNVY IX ,D0)DONN DN PNVPITN
110 919997 75 N9IYY 113D 191N

MY 1N NIAN-NIINI NPIDIN NP NINDNI NNAND WPAN PIRY )NINN PT PO

United) nmindpin ndy1n S oasn 1NN DY 937 NVOWS »IyH aWNN N4 Y-Sy 2004
In re yya (States Bankruptcy Court for the Northern District of Oklahoma
INNDT DMV NNV 1IaN DY Myv T Py ImNa 1 Sheffield Steel Corp
NMYLY VPY NHY DINVPIT NV T ,NMNOPINI NS AW (Sheffield Steel)

DWNNN DINNID PN TN NN DN 192NN NN 91297 IR 1T PN YD VIVNN N2 YA 154 NYa ,Ow 106
FOLK ON THE DELAWARE GENERAL : X7 ,1M90) NNIPY .APYNN NN DRy TIN5 1 INNa
.371my1,61 w95 , CORPORATION LAW

.152 maya ;0w 107

.155 mya Dy 108

.156 — 155 mya ,ow 109

“Here, plaintiff does not argue that the SFD Board acted in bad faith. Nor has he :156 mnya ,ow 110
met his burden of showing that the methods and data that underlay the board's analysis are unreliable

.or that its determination of surplus is so far off the mark as to constitute actual or constructive fraud”
-DINA TANDNY DINVPITN DINYI ,NPIZNN NN NTRYN NIIYN NNDNA D VAYNN N YaP D TIN
Y9INID 19IND DNPNNY 172 PYD) INNTT DY MIIND PIN NINNNY ORNNA NN, 0N 100V YN DY 15
OIND YNIPY 141(e) PYO) NPIZND WP D 0NV YN DY 15-0INA THNDNY PPNVPIPTN SV MIVIND

.12 wrna 0w (NPYND AP RPNTIND Y70 DY 25-01N2 THNDNY PPNVPITN DY MIVIR MDD
Waddell's Rebar Fabricators, Inc. v. HMK Enters. (In re Sheffield Steel Corp.), 320 B.R. :wxn 11

423 (Bankr. N.D. Okla., Nov. 8, 2004).
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SINNDT DY OYTIRNN T DY NPIDNN YD NN NI99Y DITITT DY NN DY NOVONN
NNPNI PN ONVPPTN MW L12.792010 579305 MW )PNVPTN 7P D DN THN
,172NN MYV 12 APYNNN DN DX 1N 1T NTIY NI NIAND DY NPIN YHYa MVINMDIN

J(surplus) ©aTIyN TINN NPIYN YITY INNDT DY PIND SY N19N TN POIN DTN
DNOVPPTN MNYO qONA PoINY DMODN YW NAVN NHANN NYIT 25 ONNND)
15 Sheffield n1an Y NYINN 96% -5 Nprinny (HMK) nrv19 n7ann navn nwpan

116 q39) Mywa HMK Sv monvana prann ,Sheffield nyo ymivw 0 1vp7h »wn 1N

T°9N2 ,N9NN ARNDT DY MIANN PIND DRNNA VAVNN NP D NIPN TN NN

TOPWIN NPINNK NP YT INNDT DY MIAND PIND DNNNAY LIVNIN M YaP MDTPN
Yy NLYNNA BINVPITN MONIND D NINY T NPIYN DY NVONN P2 D NVPITY
: TNON NPITNA 12YT0 29 W DINVLPITN D NYIIND NN PR ,NNHYI NN NPIYHA

“It is not necessary to plead or establish that the directors knew the
dividends were unlawful; under Section 174(a), liability flows even
from negligent violations of Section 173. Sheffield alleges that Karol
and Ackerman were grossly negligent or reckless, which exceeds the
least culpable state of mind necessary to establish a claim under Section
174(a).” 17

NN VOVYNN N2 PPOT,NYANN NN MNTY DDWNN NWPA TN NNDNL |, TYHNna

V) DYDIIN NN NYNIVY AVIYN A0 NWYND 210 NN YD YaAP) NIANND NNYL
TAPN PNVPITN OXMN NPIZNN NN TWNRD DX NVINNY TITA (MMN2»NNN MNS DIDI))
TYTT NPIDND PINN DY NYITA TNYD 11D ,00120) PADN NN NPT TONN DY
TN NXOW NNVYIY DIVN PN YND NNMON NPIYNN 2D ¥ap LIV N1 HE DTV TINN

433 ya DY 112
.oV DY 113
430 'ya DY 114
.0V, 0w 115
433 ya ,Dw 116

Waddell's Rebar Fabricators, Inc. v. HMK Enters. (In re Sheffield Steel Corp.), 320 B.R. 405, 17

.(maon nwiTn) 413 (Bankr. N.D. Okla., Aug. 27, 2004)
“...Sheffield's allegation of :451 mya,111 w7n Yy In re Sheffield Steel Corp. (Nov. 8, 2004) 11
director liability for improper declaration and payment of dividends boils down to a dispute as to

the appropriate method of determining net assets available for payment of such dividends and
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NNND DOXIT DPN DINVPITN YD YIAP DX NXIN 2O ANNITI PIND 2PNNY 293 117 DTN
DIVN (NN NYT-NNN DY 25-0IN2 NIDNNDN) INNDT DY MIINN PIND 172 PyO NN
— NPIZNN MYOINRT 12 — VIONND DN WMDY DXNKXIN NN NPT IYNNNI VP NOY
DY 21N WA DNMOVPPINY TID TN DMP NIV DWW ; NPIYNY DXATY DINOPY
DYTNYN NHIANN DY DMIPIANN DMHDIN MNYITAY DIVD ; NPIYNN NYINRD 921y DXOTIVN
NMPNA POV M0 DY ISYONN RY OMNOVPPTNIY DIVNI ; DTV DINDMP PN NOY To Yy
YYD DY nYT-MIN ND2P NHaNN ,DINN 121.09ann YW 905N H7931nDD MLMDIN
PDOVPIO NYT NN T NNMN ,VIYNN N2 YAPY 19D OO DY NAPN MNNNN

PN o WP N1aNY MMV (“speculative ‘preliminary valuation’”) mIWR

9917 990 10 NPIDN PIANKDY 99T 1D 110 702 NN NPAYNY NIANN YW 9N an)
122 1570 19991 N2 RSN N VOYNT NP2 ; NPINN dYoyad

0”3 999°0 ())

NN NIIN-NMNINI NV MPTHI MI2NN 2T DY DAY NN NN NN N3 PN
TIND NANT NN OOPAIYN 1N MHINNN NPION D) 1D ,MPTN JNINI NMI2ANND SPINY
AT NTYN) IX NNMOX NPIYND NIIANN TAVTIY NPIYN DY NVONND WP DINVPITD
WMDY DINNINT DTN NN MPNITIYNNIN VP TIY 5 DINVPTY NPV NN
YPHRIY INNX TINN VPN 29-0IN2 YTNN DY 1DNNON ,NPIYNN DY NVONNA DNY
NI ONY DMV YTNN NN NN ,0NPNNIN DINN N¥ND YHRNY DMNIN) YT-DY T00)
-MININD LOYNIN YN YD NI NTOY DT AN ./NNPY” NN PHY IDNNDN KDY NP0
YT 99OV ©NOVPITN NYT NIPOY IR IDON> XD 1IN

DN ,22 NMIVN TIND VYN WYTPN OIRPIVIRD P 2D NOYNI INPIIIND PN DY MNNDN
NPIIVN DY NVINND DN DN MORIPN INNXN PPOYN NYTN NPPYW DO ON NORWYY HH2
WNNIY OPOYN NYTN NIPOYW YY1 NNWA XD NN NIVSNN NNNNN LTI N T 122.770N

whether the board exercised sufficient care, diligence and reason in attempting to conform to

(MooIN NwaTN) the law limiting the payment of dividends from surplus.”
452 mya Dy 19
.51 - 48 v Y5 Ny 120

.452 —451 mya 111 won 9y5 In re Sheffield Steel Corp. (Nov. 8, 2004) 12t

.DV 0w 12

In re Musicland Holding Corp., 398 B.R. 761, 785 (Bankr. :1x7 >nx¥nw NN nwMan mon»nns 123
S.D.N.Y., December 23, 2008): “For present purposes, it suffices to say that [the business judgement
rule] does not provide a defense to an unlawful dividend claim. Section 174(a) imposes a form of
strict liability without regard to any action or inaction by a particular director. The Individual

Defendants have not cited a case that applied the business judgment rule to a statutory claim under
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NPYPNN,(NDX IN NVIANNMN NI INNOYI TIY 72) FYINNY NVPITI DI, ANV NINT NN
NPDN DY NOVONN DY IYPNA NOVW NANT NN PAIYND NOYW ML TINPIIINND NP
NSV DX ORPIIIND PTD OXNN, IV .NPIVND NN NNTNIY 72)0 NMPID INYNNY

JPYIN NPINNRD NOPITN IR NYND NN 1D

DN DINVPITN NYT NHPIY NN L3

2NN N2 — NPIYN Y NVYNNY AWPA DINVPPTH NPT NPIY Y NN (K)

DOWND TPIVY IINND P TD 1199 DI NN DIIN ORPIIDND P12 TP0NN 1NN 7D TY
PN IYIAPN ND INYIT NIPNT NDIN YIP IININRN MIIND PIN DT NN YIND NMNND
NINPNI DAY DIPIAD MPIT OYNNN VIPID NOVPITN DY A HORIYWN MIANN

Dy NN 13 T 124 (“Duty to exercise reasonable care, skill and diligence”) nmpwa
125 119N 9Wipa NVONN HaAPN NVPIT IYUND

Dy NVONNY DN OMNVPITY MANAD NNN DD INN ITNRN MIANN PIN ,0INN

VITIVDD NONMNNI NN VYN YININD MIIND PINA MTY TMNTPNRN MII0N O) ; PN
D TYN NYY TAWTIV NN DY DXNVPIT DY NVINNY DN NNIN POVIDWYN NNPPAN
NYN2 VIPID KNP RYND DNMNN NXT DIV M WY MIXID PIYN ,ODIN .NNONR NN
,2VNY T2 .NPIYN DY NVYNND TYPA DINVPIT LY NPINK NYLN NIPPY NINDNIA NPINND

YINNN MIIND PINY 463 PYOY NN non»nn (Eilis Ferran) jxxg 998 n1mvnn

8§ 174(a). To the contrary, the business judgment rule does not apply because the payment of an
unlawful dividend is an illegal act. See Pereira v. Cogan, 294 B.R. 449, 531 n.76 (S.D.N.Y. 2003),
vacated & remanded on other grounds sub nom., Pereira v. Farace, 413 F.3d 330 (2d Cir. 2005),
cert. denied, 547 U.S. 1147, 126 S. Ct. 2286, 164 L. Ed. 2d 812 (2006).”

WY )T MIDN DOYY IRDNY NYIAPN ,THPYNI DM NDINY YOPY MPNTL DNMNND ¥ PNnyovd O9IN
710N In re Musicland Holding Corp. 12°¥2 1710 P9 NMIXIY \NMNY %95 1NNV . 11MYY IPOUIMIIN NP
DN HOPOYN NYTN NPOY Y9 NHNNY TWpa VavNn N2 P Pereira Prya (Pereira 1ya PN poo Yy
“It is the law of the case that the Defendants are not entitled to the business : 72 12281 NN Sy nVoNNY
judgment rule for the claims based on alleged director inaction, i.e., all of the breach of fiduciary
claims but those grounded on the attempted retroactive ratification of Cogan's 1988-94
on»nn Pereira pyw N Am95 .76 v 531 nya ,ow .compensation and the declared dividends”
MpPON Pereira 7 PO Yy DDIAY NWP 1991 DITITT NAPYN YY NP9 1DTN DNVPPTN JNAY MDY
AR ]

Companies Act 2006, § 174 ;12

NN DYNVPPTA 1IDN OX > YIPY NPIPN Yy NVINNA YT MY 9yo .Companies Act 2006, § 838 :x 12°
MIN DY 9ONN MINNRN MIAND PINY 174 PYO NN DIPDY NYNN NIND INYND P2 ,0MDY MONN MIND
.POINY TITDTN Y905 NN DWNY NN 0PDY NYNY
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¥ MOINY ¥ NIINN DY MNITA NYLH VI PH2 NPINKA NVPIPT APND YOV YIPY
ININ MDD DN 1 7PN NINDM 99D IN 21D VI IO PHY NITY VITNY Y4 NOLPTN
DN DMNDY0N NN NXINI 463 PYD PRYNIY 1T NN D N2DN ININD 126 MYT POYY V9N
21900 ©AMN ,0YIVN ,MNITIY DIYN TP, MNITN NYIRL DNVPPT DXNYN
3 PYN NNON HVI DY NYNN DIPYWD NN ININD 12750y 29 91 DIVPNY MON»NN
NPION DY DNOLPIT DY NVINN TIYITA NN JNAY MDDIA D) (MO IN MYTIN DY)

128 7py)ws N992NN TAYTI NIAND DY MNYYT DY NINNONY

APY09N NI — NPIYN YY NVYNNY IWPA DINVPPTN NPT NPIY ¥ NN (3)

oY NLYNN DY NINIY MNNIN VITIVON NOXY DY TTINNNY NV NPONNRN NPIOMN
MPOD 1PY IN NPIYNN DN NTNIY XOW 11D 199NN TIWTIV NN DY D™ NOPIT
1N 1O NVONND MIDNIND NPION DY DN DY NP NN YO .0%)NAN NNTNYY DN
Holland v y2ya nTmnnn 1o9nnn S 1»oyn 0avnn nda Yv 1T poan Tmnvo
NN 129.2010 mywa ynw Commissioners for Her Majesty’s Revenue and Customs
990NN Y OYN LavNN N2 WY MWNd Jov (Lord Hope) o9 1990 oy
NN NTIY NOY NPIDN )2 0NIVPIT HY NPINN DN — NYNWYN DY TTHINN NTNINDD
130 90PN HYY DYRND NIT DY NDDIINY NPINK IN NOVIMN NPINK NP NPIDND
,NOONM NPINK NVPPTN DY DP0NY NN NIITYN NNIND 1D (ADXINT) YaAP NN TNON
T92) NPANND NVPPTN NN TAYTA VY VIYNIN N2 DY MIVON DY NNV TN TN
: NOYNIN NPINN NDVNA NN NPIYIND NYPNN NYOYNN NN 7D

“The trend of modern authority supports the view that a director
who causes a misapplication of a company’s assets is in principle
strictly liable to make good the misapplication, subject to his right to
make good, if he can, a claim to relief under section 727 CA 1985.
The authorities that favour the contrary view really come to an end with
Dovey v Cory [1901] AC 477, as the later judgment of Romer J in Re
City Equitable Fire Insurance Co Ltd [1925] Ch 407 can be read, at least

Companies Act 2006, § 463 :x 126

Eilis Ferran, Directors’ Liability for Unlawful Dividends, 70 CAMBRIDGE L. J. 321, 326 (2011) ¥’
.ov ,owl®

.[2010] UKSC 51, 1 W.L.R. 2793 »

,TPIINT 25W IMKY 1Y 19MINNY DMWY D912 NNY N2IWN MM W N9RYY 990 TN9N Paonw e 130
22813 — 2812 Ti0ya ,0V .WNN SV 1PT I NORYD DN O»PNNY YN
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in relation to dividends, as supporting strict liability. Furthermore, the
whole point of introducing the right to claim relief under section 727
was to enable the court to mitigate the potentially harsh effect of

being held strictly liable.”*3! (opyn MmwxTn)

VPITI YOV, TINN DPMN AN ,NIPNN INMN MDA D 9N TNDN PO Tunna

2¥9 55 NN KD ,D¥PODN DXTIY VTN OITHITMT DY MPIvN DY NVYNNA ANYN M
NonN (“relief”) 909N 7 NYINN WPAY MOTN Y NTHY KD OO (“reasonably”) 9720 19182
PIND 1157 PYo M-Sy 9oMmnv 132 7y Pyo 1321985 HYW 53NN MIANN PIND 727 Py

9MND TNY YT-5Y DI PTN PO TYHNNI NYIN NOINIMD NPINK S NNPPA NN 2813 Tinya ,ov 131
“Nevertheless there is to my mind a significant parallel between liability for : 75 y»»~8w (Lord Saville)
deceit ... and the unqualified statutory prohibition in section 263 of the Companies Act 1985 on
payment of a dividend otherwise than out of available profits. Contravention of this prohibition is a
.2834 mnya 0V .statutory wrong giving rise to strict liability...”
.ov 0w 132
: Pyon N oo .Companies Act 1985, § 727 : w1 133
§ 727 Power of Court to Grant Relief in Certain Cases
(1) If in any proceedings for negligence, default, breach of duty or breach of trust against an officer
of a company or a person employed by a company as auditor (whether he is or is not an officer of
the company) it appears to the court hearing the case that that officer or person is or may be liable
in respect of the negligence, default, breach of duty or breach of trust, but that he has acted honestly
and reasonably, and that having regard to all the circumstances of the case (including those
connected with his appointment) he ought fairly to be excused for the negligence, default, breach of
duty or breach of trust, that court may relieve him, either wholly or partly, from his liability on
such terms as it thinks fit.
(2) If any such officer or person as above-mentioned has reason to apprehend that any claim will or
might be made against him in respect of any negligence, default, breach of duty or breach of trust,
he may apply to the court for relief; and the court on the application has the same power to relieve
him as under this section it would have had if it had been a court before which proceedings against
that person for negligence, default, breach of duty or breach of trust had been brought.
(3) Where a case to which subsection (1) applies is being tried by a judge with a jury, the judge,
after hearing the evidence, may, if he is satisfied that the defendant or defender ought in pursuance
of that subsection to be relieved either in whole or in part from the liability sought to be enforced
against him, withdraw the case in whole or in part from the jury and forthwith direct judgment to be
entered for the defendant or defender on such terms as to costs or otherwise as the judge may think

proper.
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IOXYI N0 NIIND) 2D-0INA DY NIVN XY DX D YIP 1342006 SV I20IRN MIHANND
INDNY DTN 0D PN 135OPHN N NIND 19N APINND INMIN NV VIVYNN
NTMZNN NNV Y9, 90N .(TDIDIN) DIXR-TITA NN TNYN >T-Yy wap) Holland ya
DN WYAP) DN PV ,IMIRIN MNP XIPY ¥ INDNY DTN NN LININD DN
1369172 19182 NN DNNMINNA DYNM NN X J9INI DYV DN R¥DIY DINOPPTD
DYNVPIT DY NN DINLVPPTN NYT NPIY TID HY DX 1HDN DINNNN DMATN,IOIN DI

LDYTITT NPIVN DY NVINN DY IWPN2

APITNY AUPA MOINA HY NMVIDYN NNPYaN — N8I PIN L)

DNNNA 137,792N0 \PNVPPTD NNONN NVINN NPN DT PPN DY NVONN
noap Nya o) ,ny Y515 .MHaNN PIN2 DWYAPN NPIYNN MNAND POON YT Npowd
SY UPNA .PYY MDVIND NYPNTN DNIND MAIND NLPITN 9D NN DY NVOINN
DaPY POYY DY TN R¥DINY VINN NOIX DN NVPIPTN DY D NI DINNNN NN
DOWIND MONN VIMN-NYT PP DY 28N )PDVLPMID 29-DIN DY 2NN TINN NVONNN NN
TON OPPY MNOPPTN DY 13 N2 MPNN NDIN DY WP .LINN 19N NIINN NIV NN
NOYNM YTII NPT VTN DY MHAN ,20 19IND 1P YINN YMINHDN YDHRND NOIN DY 2D
MDN MPMN NN NOVPPTN SV INTNRY DY VPN NPNIAN ,WNTD NP0 DY
DXNN2 OMATIVNA PN MMM NMINN NPNIAD XD NVONNN NYIAP PYN NN
2POW K932 YPTN PAD MPIIM DMNIRN MAINA TN P2 NN DY N2 DTN 1N»N
Sy OPVIPVYN NPNAN NNDNA HYDON DY INDNND MPINNI PNTY MAYN OPoYN NyTH
2V MININ I9PINY NPIZNN NN NPIDNN DY NNTNYD DN )PNOLPITN DY NVONNN
. VPNa BoOoN

APYRD IPPIN HY NOINN HY AWPNA SPOYN NYTH NPIY Y93 S INbNAY mprsnn .1

MINNK NYPOY MOLINND NMTN NOPPOY NVINN NPN TITIXT NPIYN DY NVOINN
DV D1N NN NN, MPAN NN DY qLIV 1PIND NN NIYN IRV DDIAPHY

925 NN 727 YO NIWOY POVIBNS VYN NN T PYD Sw s .Companies Act 2006, § 1157 13+
.34 WIT 9Y9  MNIIN OPT 0 13

“The cases that are said to be part of the trend away from ) 326 mya ,127 wrn 95 Ferran : 8 13
fault-based liability need to be carefully examined in order not to miss the contextual significance of
judicial statements that in isolation may appear to support a strict standard but which were actually
v 90 D) N .(made in relation to directors who were dishonest or otherwise very clearly at fault”
131

NYONN SW NYIRY NPIYN Yy NOONN PN 191> NN 2,2 .MN2NN PINY 307 -1 92 Doy 137
550N
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12N NN M NONX PYN NPPOY MLONNY DY 1357y Nnan nweon ,0MMmn
NPION YY D™NVPT DY MLYNN DIV NN T, PPN JMNNY YN DOPVIY MAWYNIN
PONY PTIIN NOY DX TIMNIPY NVINNA 1T ON P2, PYH MIAIWYNNN NNNI NIMNN
N)N2) IMN DN — RO DT IINRN TN TP NTOIVD NVINNA I2ITH DX PAY THITDT
PV IO OPOYN NYTN DIPOY DO AN DINND NON NN ,NNNNNA LCTYTT PHND PN
TONN ©DA-HY WAPNN T DI ,NPIYNY WP DNVPPT DY MLDNND NMPN NPIN

.1I2NN N2V 25-0INA PIND

1255 17N YPOYN NYTN NIPOY H931 PO1OIND MYNYNT NPTIIIN MPTNNN T

oY MTOM PIM PR VIYNN ONADY NTYN ,DNVPPTN YV MPOYN DNPNHNIN

DXNVPPT SV IM-NYNIN 9N YYNN ,NPPOY MOONN DV NN 1PN OXNVPIVTN

mp1sn 139 (hindsight bias) 7ay>72-nn51NN 10N M9N YWNM ,0»P0Y DN NPVIN

NPWYN SV (NNTNY OXR IN) INTNY DY DNOVPPT DY MOLONND DN’ D) MIPN NON

DYV YY MODIANN NN MIIWNI MIMIRNHD MNON DXIYOV ,NPIYNN MNNINI
JPYINR NPINNRD ©¥NIVPPTN IR NIYND MDIDN 0203 OPRNIVN

MNTND OX MINTI-INRI NIMARNND NPIINN NN NPWYN DY INTRY DY NVONN

NYPIN NDIDOD P20 WYN DY INPP-IR IN PP XINI 1IN MIPY H¥Iipa IP¥a RVann

,2017 7Y N MMV DN RYNA DOPNNY NPT .NYION NDID NN NIIDNA NIINN DY
180: 9530 WYN NN PTIND YWIP G DPPY NTNIOD NVY

TN QON
VINON NI ¥ /P07 WYND DX DOVDNN PR NN NIRYD ,ININD

...DAVYNN N2 NYT NPY DY TRND SMYNYN
1OVYIIN NN

nVYNN” :(24.7.2008 ,12)2 DODNY) N7PA J1¥ MIPYM (307D SN LIYN N1I) 3488-06-08 N.N D) INY 138
DMPIH PHOXR MDIN OINVPITN DY NPPVN YN ,NPOY NVINN KON NPIZN VIXI 271 NIAND PNVPIT
172N YY )INN N3N 51N ,NONNY 1MW Y9I7) 58 NP ,5 WD DY, 232 M1 ; 7NINN NVONN 951D
PN NYEN L,1995-1WNN ,MIINN PIN NYIN DX IX .(TPNIPR-THIPOYN NMDMWAT INPI 150 PYN 1N
19N — 19 ONY,HTT NPIN DY 1IONY OND NORWN ...» : 100 Y3 92000 1272 .(23.10.1995) 2432
7.7219 172NN N2IVIY 25 DINA,NIINA NINNK NVONN 551N ,5APNNY NN ,DININ

SOVD TINN OV 09995 (2009) 339 - 333,313 (2)ND VAYN Y HPOYN NYTN-DIPOY DI 0N NIV 13
MO MPTIN .TPHY VMWD DY 1I>T POAY 68 NPDAL ,5 WD YD, 2IPNTN N7Y DI IR .490 — 487 nya
MM NPIYN DY NVINN DY IWPNA NPLINTT MNT OINVPIPTN DY NPT PIV NINININ DY DNPP MNTI
.3 pHoapnd

,(5.4.2017) Fair Value Forum — FVF — 0 "My 019 ,00p0y 5mind Nox 190 ma iy 149

https: 77www.idc.ac.il/hesspecialprograms/accounting/fvf/Documents/FVF/%D7% A A%D7%A9%
.D7%A2%D7%96/summary-april17.pdf
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2NY YININ DY DDINN NNNX /PA0 WYY DY NIpN1 ...

DV ONPY

TIDIN Y NNY

1LY NN

N9Y NNINYAONNP XD NINY /20 1IN DY NPPOPI9 YW NNYIN
NON VNN VAN DD RD 1T ,0¥9 TIY .. PNNNN )PSND YNNINX 1N NVN
NN T DAN,NNNI MIANONN NN YT XY TANX GX /DN PIPY PN
LY

229 NN TNY

927N DN ONPY PR PAND NI DINIY PNAYN MIN PN N9 ¥ ...
INN ... 21T TIND TIND YWIP WIY NIAVIN NN YD, NNDTP DINYINI NN
7.7P99700VP NN NS TAWTA

DY»P OX — NNX YT — TIWND DINOVPITN DY OVIPN NN DX TTNN DXNNINND DTN
MANM MNP PNMIANA TNYY NYIDN DX NIANDND YINN NPIYNNY 10 wwn
192NN YW NNRYN DD IR PINAD DMNVPIPTNN NYITH NN INTY DXYNN SVIPN
YT 9952 1 NPIDNN DY DNMLPITN YW NVINNN NYaP TVINH NN — PNMANA
181 3957 Py PTN PO NTTNNNY

DMVYY ,97IN2) HNIYI DY THINND 1T TANIY )PONN DY THX2 ,DXNNIND DTN

S DMNINND DXDIVIRN DY NVYNIN NNN DXNPVIAN DPNX NPIVNN NN D D) THOD

NPYNN DY NVONNNY NN ,DXVND NVONI NNN NMVINY N KD DIV )2 .0XVNN

DOYNN DY NOVININ NN .TINY 2 NNNN NVYNN NI NIANT DY NYION IO DY NNYOVMN

PION-N NN THPYYNN INIYOWYN ,NNPNNNA ; 1120 DIX NIV NN INYHYN DY IWpna

2POW 595 NX XNNY NN YD, NN NYPANNN MPONN DY DXONMNIN DYV NNDIIN
182 APYONN MN2N2 NPIYN DY NNTNY DY MOLONND DN PPOYN NYTH

NNONY PAIYN NPIZNN 2NN NTRY PNAY DINOVPPTN Y PVIPN SV IWPna .5 v Y9 3150 pay 14
12X DAY TITH DN IPA0) (2002) 319 - 318,303 (2)25 ©XVAWN ,7DOYOPN MINNDY ,NPIND HNMIND D)
PYNY XDY,PPINKN Y NP Y127 DN NPITN Y99 AN 7PN PIYY DODN ; DOIRIWIN NPIINN YYD
L(Moawnn YNa YV DWIIND NTON NN

SN OPOYN NYTR-91PPY Y95 55 IWYNY YRNWH MIND NP 212 VNV YNIP 1IPAITN 3N 2 )ND 142
NVONN Y35 NPYTLY) 59 NP ,5 W'D DY NPT VN INT .NPIPN Yy DMNIVPPT DY NLVINND DN
NYTN NPPY’ 555 NN MOIN MO NN M DIN 7271 1IN NIWNN IRYI MLYNN D) 5955 , POy
T NN YIIN 1PTI WITN,NT IINN 201N, 1IPNTI PNIYI INTIV MDY T, 09 .(7...7POYN
NN NTITY NPNRY 1D NIIINN TAWTIY NPIYN HY NVINNY DN 55N IR HINNY DNN — NIRYA NIN
.PoNN
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APIYAN HPPIN Y HLINNY DN SPOYN NYTN NPIY Y93 HY IMM»PnD nvna .2

NN DOPVIDWN NN WITH OPOYN NYTN NPOPY DO HY IMN»pnn N»N1 NONI
IUND .OT-DY MOVONNN NYAP TOM DMOMINND TIT ,DXNVPITN DY A5N-0IN DY D
-1PP3 YV 2NN HYS DNVPPTN DX — NYRYA NTPNRNND VIV N1NIAN ,A9N-DINY
15-D1N) NHANN NAVY WYY DPIYNN YD MDLPMND INNX TINDY VIMN NYT
SV 2N PN DPYS ONLVPIPTN OIRYI NIINN NIV NPPY NNDNL 43 ONRINN
NN NNIVN NPIDNN DN NONYN YAV 19INA DD DXTITAYT NPIYN DY IvWpna .0Mpv
SV NN NN NPT DY NAYNVN NI T TIIRD NIV IN IX¥PN NIV NIANN NV
WP DY VNV WP D) AN NYT NPV DINVPPTY IWANRD NIN NN PTN 14407200
,TN2NN PIND YN ONPIIINRN DTIND 8.30 PYDY 120101 M12TH ,OWND , NNAND PIYN M
:MBCA -n

“In determining the corporation’s ‘best interests,” the director has
wide discretion in deciding how to weight near-term opportunities

versus long-term benefits.”14

OXPYNA NYINY TPRRNYAN NPPON NTIDNY 29D NVONNN NDAP TYNY IR

1°N20 NS NNIND ,INIYIA 92080Y 1PONN THDNY 1901 1T INND DY DINTPIN

DNOVPIPTY PNINN 2NN DIVIND DINMPN NPIZNN MININY MY NN NPVIDYN
PDNN ONINA NTNIY NN OXN DXVIONNN

NPNRNIVN MPIVI NNIN JNAND WP NUIY YIDY NINTD 11N MNINKRD DNYA

XN MIYORNDY MPIOVA I THY DIVH .DMONNIYN DDNYY NI JDIY NP
70 INYN NIN MPAOVI YIDY ,NHaNN HY DPPOYN MDWYAN DY I8N DINY DNNI
927N 09N 147, m9a0-MSING D) 1 ONWI D) — DM NN ON DY NN

.34 wrn DY o;h 143
.5 W 99, 21997 1PIya 2120 VWM PT-9Y RYNY WTPIN Ppn »T 144

.Model Bus. Corp. Act Annotated §8.30 Official Comment at 8-190-191 : w1 4

.(29.6.17) VYYD 721N FTONY YOPINY 11PN NN DITHD TIIWY INNIN TITDTY PINYNY YN 146
“Sound policy supports allowing firms to :516 mya ,12 wn 9> ,Cox & Hazen :bwnd Nd 147
distribute true economic gains to their owners. Such gains are those that are not needed to replace the
facilities and resources either committed or already consumed within the company’s current
business. If the land on which the company’s plant is built increases in value, that is not a true
economic gain that can be distributed to the shareholders—any sale of the land or a parcel of it would
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VIDOVN D NI L0 IN T H.5UND ONPMINKD PTA NYDOVAIDI IDINY MPova
NYPY NPIDNN MN2HNA NIANN DY DNTNYD YN NYIOND NN TON NN PYN MP1ovI
N NN

DINYA ,NPYNN MNANI NTRW NHIND DX NYIDNN NNDNI ,MIADONNI AWNNNA
oY MN”YITA MV RINN YN MY 0 MNPHRN YN HY THNDNY DINVPIPTN
YT DY THNDNY MIYIRD INPNNMIN DINNA NNND RYNNY N ONY 10DV YT NN
71¥2) 725 DINAY 1NN’ DMNVPITN YD YTV MIINN PIND 311 PYDA YNNI NNIYN
NIVONND NIAN-NMININI NWYN MPTHA NPYPNN DY PTIRINY 19D .y NIN DY »n»ao”
VP 1 ,NPIIVND WP )N — N9-DYA IN AND DINVPITY 10DV YT DY MOINNON
MINNONN YYD ,WITY ,NINT DY 14701011 DXVDNN DIPIN DNV DIINN DINVD
DYNLVPPTN DY DNMDNPNDN NN PN NN NIV 1DIND DY .2Y-0I1N2) MINI 19INA MYYIND
, DO NIAND PRY TPURIYIN NPYDI 2910 NYIIYIAPIV DNININDN IR P, TINDD 1N
7>2YN9Y,19INN DNHNIDN XY DI INAY NNWRID) YR XYHOINHN DINN DX DININN
150 13NN PNOY NVINDIN NPNTNYN THPAYNN XIDN NN XY»HN OIND

DYNVPITN NN NN KD NN DY MNYTN DY OINVPITN DY "NNNY” MINNON

NOVIN DINVLPPTN DY ; YIN NPINN 29N GN ITINY TPMINHD NPVIY NN NN NN
NVYPY TN ,NTNDY DPIDIN MNITA DY DINNID NPT NNX2 ONYNNY NAIND
-MININD DNN PTNINT — NIIND DY OTPNND NIANN NN DXIPYN 1ONX DN YD ,7720 \IND

nwyTN) possibly necessitate an equal expenditure to replace the land so that operation can continue.”
Nabivip!

MBCA § 6.40(d)(2008): “The board of directors may base a determination that a ,Swno 87 148
distribution is not prohibited ... either on financial statements prepared on the basis of accounting
practices and principles that are reasonable in the circumstances or on a fair valuation or other
102 wrn 9yY Klang v. Smith’s Food & Drug Ctrs 0y 287 .method reasonable in the circumstances.”

.93 wrn 5y5  Morris v. Standard Gas & Electric Co. -

TV 95 ©291nvY , THOMAS LEE HAZEN -y JAMES D. COX 0111901 YW D902 D) IR DY 11 paa 149
0’720 DYYNNI NVIPI DNVPPTN DY DIAF-DIN DY NDDIANN NNN VIV DY YNNI TOR KD PINN
NNN2 YW IIWON DAVNN NI 1D NN ,NVINNN NYAP NINDNI NVINNN NYAPY T2 DTN (due care)
.546 ya,12 v oy ,Cox & Hazen : Ny .0

NPY92,(10.10.2007 ,12)2 DOND) NINRIPN NINHN PIOPYY 2915PYW 1599 NN /) INIY NN 845/02 977y 150
.66 NPDA1 ,(21.10.07 ,)232 DDYND) INIWS NI /3 973 930 5672705 97y ; 37
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NYT-NNN SY MNITN DY NNPY MIONNDN 152.7P90INRA DIV NN MDD 19N 151 1p7an
DYNLPITN YD N2V, NNT OY TN 153.1719>13 NN NN YT MOYD G MDY DN HY
DN D) ,7MN”YT2 DX ONNN DY NHVYNDY DNMIN YV VNN SY NPPNY DOWIT) DN
154 §>a1157 0NN NN NYND NN NI MNTN DY TPMNNPN NPNA YD IR TawT2
155 -5y MOVONN NP NYA OXNVPIT DY IN-NYNIN NYNIN DY WITI NT PYN NOX
DYNLPITN NPIPNN PITIY NP ON YD 121 ,INNNN NNOYRY .NPIvNY 9Wpa IRV P2
SV MINYT Yy MONNONA MNP KXY ,NPINN MHDI1 NTMY NPRY NPIYNA 1TV YT
DNSIN .APIYNN NN PWINY YT (NPIZNN NN YNID 11 71299) NNNDIN NYT-NNN IN NN
156 SYND MINPOP HY MIINND PINT — DIXVNON PN NXRXIM) PHND NYPInn i

“... the directors are bound to exercise their business :547 /nya ,12 v7n 9y ,Cox & Hazen 15!
judgement on the accuracy of the reports furnished them and to use care to inspect them and ascertain
DNaY DMpPN YY NPPYY .whether they represent a true picture of values and the corporate affairs.”
DY MNPHN DIPNNY YN DY DNVPIT HY 7NNVYY MONNDN NIAN-NI¥INI VIVYN YN 1P
9y5 ,RADIN, THE BUSINESS JUDGEMENT RULE : N9 ,0°XW) Y¥ 2n7 N1 1920pY MOYNN N7oNna
637 —615my1,72 Wi

Equitable Life Assurance Society v. Bowley [2003] EWHC 2263 (Comm), [2004] 1 ,5vn5 ,x7!2
BCLC 180, at para 41 (“I do not think this statement does represent the modern law at least if (as the
.applicants were inclined to submit) it means unquestioning reliance upon others to do their job.”)
.324 mya,127 wrn oy Ferran oy A

.0V 239 w7 175 ya 21 w7 FOLK ON THE DELAWARE GENERAL CORPORATION LAW 9595 : 187 153

“If they act in good faith and in reliance on such reports and are deceived as : 0w ,Cox & Hazen 15
to the condition of the corporation, it is indeed harsh to hold them responsible for not having the skill
to detect misrepresentations, even if such representations might appear obvious to practiced eye on
.review of the report.”

4024714 XY : INT .INIY NPMION POIYA TPRY DAVWN YAPW D127 DY D) TAX MPA D9 NN a7 15°

2129 1PN WIATI 1IN PA0N NVPPTN 1 (26.4.15 ,52)2 DDND) 53 709 1D /3 10792 MPPYNY INIY? NPIIoN
DYIINN NIINN DY DINYPN DY) NIAND PPOND oY YW OPMIPT DY THOI XIM 9PN IN WI2 Ndnd
TIN5 399 ..DY TNV DIPN DNINA RON PIRNDNY-IPIXPN NI PPNOPITY PR D10 DTN 2802 .0V
SV IN,¥IVNN DY NIV TNN NN O) NIID LY XMV ,NOPITN DY NNPHI M NN 97 INOYN
MLIND NTAPHN YYNI 1N NV DY NI2D MIVYY T .DNVPIT DY IM-NYNIN NN 1IYININ ,NoVIVIN
7 NOPITN PPN NN RIND YYN1 1) 192NN NIVY D1PDY DINDYD NIOON

CA Corp Code, 8§ 316(b) (2016): “In performing the duties of a director, a director shall be 15¢
entitled to rely on information, opinions, reports or statements, including financial statements and
other financial data, in each case prepared or presented ... So long as, in any such case, the director
acts in good faith, after reasonable inquiry when the need therefor is indicated by the
circumstances and without knowledge that would cause such reliance to be unwarranted.”
(190N NMNTN)


https://law.justia.com/citations.html
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320D PNYA P M NVMYN IV XD NPOY N TITA,NOD 7. PRPINND NPPD
MNYTN DY DNOVPPTN DY NMOV MINNON PYIND NNPIDN ROV NPID A0TIN
72NN DY NNTHNIY INRND DINVPITN DY NYTI MNOYNN DY MDD ,0MNINNRN DMADIN

158 APYoNN »MNaNn3a

INY N N2 NYP NPIYNY IWPA DINVPIPTN DIWITI NY NYIDNNY DoOW M2
mMIAYY,NPIPNN MNANA NIAND DY NTNYN NIIYN NIIDY MO MYLY NYLY DDY Y
YNND TN T PYN MAINNI 12.0MY MMNMPNRN ONY 10MVY YN DY MOINNON DY
172NN NNNIRY MNIAPNNN DY NN NYA IOy 160 11y9>90 NI NN DIY» NINDNI
SV Y NY XN PRYA NNIAN NPIOIM PIND NYIN TIVA 10D .PININ TNYL MY
905N AN YMIAY NHANN DY NI WION NY NPWYNN OO NTND OMTNVPYTR DY
MONNONY NYLY OXNVPIPTN DY KPP ,PININ NNV I PN NNV N ,MIMIPNNN
PRYN N IYPNA.PININ NNV NYPIN NDIDD WP DNY NIDNIIY NYT-NNN DY 19-DIN2
oN’1 01902 Thomas Lee Hazen -y James D. Cox ©>1mYnn 1anow 0M271d nnand
:)IV9N NI 1NN NINDN PNADY DINYD DINVPITN DYV NONYD

“The problematic nature of such questions and other especially
commends interpreting the statute within the broader context of
corporate law, so that what is needed is not a rote application of
wooden standards believed linked to the firm’s future solvency

but rather emphasis on good faith and the process the directors

Commonwealth Transportation Commissioner v. Matyiko, 481 S.E.2d 468 :5wnY 381 Nty qwpna 157
(Va. 1997) (“We conclude that, at the time they voted for or assented to the distribution of the
Corporation’s assets, the defendants had, within the meaning of Code § 13.1-690(B), ‘knowledge or
information’ that the condemnation award possibly would be less than the amount distributed under
the ‘drawdown’ order. And this knowledge or information was sufficient as a matter of law to
make the defendants’ reliance upon the opinions of Saunders and Pontynen unwarranted. Since
such reliance was the sole basis for the trial court’s ruling that the defendants acted in good faith with
respect to the distribution of the Corporation’s assets, it follows that the ruling was erroneous.”)
(NOOIN NWITN)

.34 -26 W Y7 N 158

ION A0 PTIY AN NAINN MVIVYN NYNYA 12YTHY 5357 : 36 NP 150 W/ DI85 ;NN PT poa 159
AN NP0 NORY MRS YN PT 7Y DY M7 NP0 NI 5Y MONNDNN RN 1D O¥0W0 TN 73
MYPN PYIFY DY NP IHN) NNPPINY NNMINNNY 9351 NIND NAINN NIRYA ITHY I, NNT NDIWH
7.ANMNN NN NN NPYINI PT TV NSY DY MONNONN M0 NNAN T ,NNTIN NN SV

mya,12 v 9o ,Cox & Hazen : N7 N300 112D MWITN MYRWNI 1T JN20 YW M2OINY Jwr] 160
.525-524
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have brought to bear their judgement. Simply stated, the equity
solvency test should be seen as setting forth a context within which
traditional manners of inquiry occur as to whether the directors’

decision is protected by the business judgement rule.”2é

709,791 .ININKD INMIYW XIDN PRYA PN POAY NINPA NTND WpaN 00 NXIPY
,IMON NPIDN NPNNY NVINN DY OPOYN NYTN NPPY HHD NN DINND IR KD D yap PIN
) 95 INTY NMON NPIPN DY - NNANN PINY 311 PYO NYD DY THNDNA 9PV DN
%995 DMINND N MPID NN NN 7T 79NV MDD NPINN TN NOPPT MY
DPOYN NYTN DIP2W D05 NN DONNY YWIP NN PYON NYOD MITNNN LION 1621793100
SOMON NPWYN NYNY OX — MOPPT DY YR NPINN NHLN DY INXN NYON NV
NYXIA” NDNN NN O ,MNA0 OIN NINT OY TN .NVONIN NPINK DY IRNINND 100D
ANHNY XYY, NPIDNN DY NVYNNN NYAP PHNY NONMNNY 1T YWIAD NN "NNMON NN
MNINA (NNNX DI NTHY X)) NTMY NPN NPIYNN YD 992NN TawTa 19D MIpony IN
VAN PYDN TYNNA XINNDD 1N PONN DY XIN 311 PYDA WHITHY T2 PN .Aponn
2y NVYNNN NYAP TONY DIWINN DIDNDN DININ NN OX NPINNND XINNY NOPPTY
YN DY NP0 MINNDN INVINNA THNDN NVPITN YD YWITN ORIND 1Y) NPIONN
163 (112

APIYNN IPPIN Y NVINN HY IWPNa YPOYN NYTH NYPPW Y93 Swapsn .3

DNV ONYI 9N DOIRIWT DITINNN OPTI YOIX SPOYN NyTN 7w D95

N2IWY NOPIT DY NNNINND D) HVIDY NP NN PIYN N3 DD T 14 MNINKD
NN NN 92y 165,019 MIDYI) NVIAY NOI NNHWI YTI NNDY XD Ty DD ,NNHWY 1D
DN NORY .NOPITN TN NPIDYI NNMIND DY MOINX NYNIPN NPT NN DY 7PITIN

.00 MWXTN) 525 — 524 mya 12 wrn D0 ,Cox & Hazen : ) ¢!

41 v D0 IR 16

TANDNY? NOPITI NP NHNNN,NIANA PIN NYXNA NONND NINY Y93 PNPRN PYDN YD 29D 13K 162
TNNHXI YT BY NMDHNDNM ,NIMN NPIDNN NPT DI 7PNIDINY NYLVR YT DY 1720 MOHPNDN 15 DINI
,72011 971272 .(23.10.1995) 2432 PN NYNN,1995-173WNN ,MN2NND PIN NYXN 7.PIYN N0 1720 NN
.104 mya

NIPYZ GPNWN NINY 293 MY DAY 12D DITINNM 2T INN Y950 ,NWyns .5 v Dy5 21979 Ny 164
MI2NN PIND 253 PYDAY,PININAD DN NIINN MY NNMY YINI NYTN DIPIY 2D NNINN MAIWYNNN ON
TINAY 7720 NIWND RYDND NYITIN NN NNI2 DI HN NYNTH NN NN NIVHRN XYN DX 290NN
PRV PPN YT 5P YIATI NI INMRY MOONNY YOIMIIN YMNN YN NYIAPY DYPID DOYNAN VIPIY T
.524 — 511 /Y2 ,23 W Y0 TINN DY 0D IN

221- 17 wrn 999 R 185
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NMPY M) WM NINPA INTI NOPOYN NYTN NPOPY D55 P50 IOYORIWN MPNIN NN P2
SY NOPIND YNV OPOYN NYTN DIPY D9 MDN NPV NNNN DY NP NN DINNND
NNONIN NN N2 NN P IPYN NTID NIRYA 12T 6. PHNIVIND NN NN
DY NOUSNN YV IWPNAY WNNDI POINDRN INNRNDD DY DT PONA .NT NN NYNINND
INNINNA YPOYN NYTN NPOY HHD WNHYW NNNN NN DY2XND NN ,NPIDN DY D™NOPIT
MPTINY T2 IP°¥2 NI 127D OYLN ..MOYI NNMIND DY NN IVIND KDY MONIPN
YN MPOY NY NPLINDT MORIPN INNONNA YPOYN NYTN NPY H9D NONND NPIOIN
DX0NN NYNY NPLINDT MN TN NIANN DY NN OHYA PIAD DINVPPTN PIAY DXONN
MPTSN VDYDY MI9N MYSNNI NXT WNNND YPIAN .192NN YYND DNOPIPTN Pav

A2 MNVPN

NNY NN2NN NN PAND GUANNDN YN YN DIWNNN DY DOPNYA MNAY YN

MIIND OPPYI MOAMY MIINT NYPYND MNDNND DWOPYNN DNM 1) 17
DD MHMNY NIIN WPWYND DIWPYN DY NN .DPTI9 DPPOY DM MOLVIY
INPY DWPYNN DNMIRY NYNYN ,DNYN G DYDY ,0MPDY DD DWLNY NYNID
120 MYV 172N DMPOY DNIDD DNIRY MIVIND NN, (I0NTN) 7187 191N, )NavNa
DNNN DY DINYIYY YINITIN VAVNN N2 NNT PADNY DVIN .DWPYNIDY NIANY TOIN

:DOMNMANN JOy Iy NV

“First, shareholders to a very real degree voluntarily undertake the
risk of bad business judgment. Investors need not buy stock, for
investment markets offer an array of opportunities less vulnerable to
mistakes in judgment by corporate officers. Nor need investors buy
stock in particular corporations. In the exercise of what is genuinely
a free choice, the quality of a firm's management is often decisive
and information is available from professional advisors. Since
shareholders can and do select among investments partly on the
basis of management, the business judgment rule merely
recognizes a certain voluntariness in undertaking the risk of bad

business decisions.”167

.23 W VY DY N 166

(w00 mwx1n) Joy v. North, 692 F. 2d 880, 885 (2d Cir. 1982) :wn ¢’
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YPOY NY 5552 DX, NN NN YOIMNDPPOYN NYTN DIPEY 553 DV INONND M PPy

MNP DYDY, DOINN DOYWHY DI TIN) DYTY ,DOPI0YW DIVN NNT .NIINND DY MYN
DNY AWORD ¥ TOVUNI NONDN NYMIND IN NIDNDNI 1IN INID MIYIND DN DN
MM NN DD NN WOPYN NN 1DINIY NI YDV NPIVIND VI AN NN NN

DAV NX WPV NIV NIINN MDNINNN DIXIIN DIRY NPIN YIS HH5-7972 , 1Y
2982 DADD NN WPYNY NI NIAND NNIND DNYPYN NN TIVNRD MIVARN NTNY

SY YN OYI-TITA (AN oND eXit-D MI90a T 1T MIVAN) NN NYPYN
168 135¥ NYTWOND DN DN NN

P2V DYONT NMYIID TMVIMNDIY YPOYN NYTN NPEY 593 DV INDNND TIWVLY NPTSN
DYNLPITY DIYNN PAY DIXONN NYINY NMIND N3N NPVINDI DINVPPTY NMINM DYa
NI DY MPraa NMINDNN IV DPANN LOYNIN N DY MAWNND NMINYN HYW 1NDPP NN
NN 192N OMNVPPT N NPTINN 19-DY 190992 DINLPPT HYOa NHaNa NIVYN
DNINIDY MDY ONINID — NPINN YYDV MIPIAD IRVN 21,1V ONINN DY MPraY 0N
OV INONND NPTNNN Y9-DY 75 ,N1IND DY T8N MPIAN INMN DY INPPI 2IWNNNA IV
DNY2 LAYNN XN DY NNININD MAIWNNT PONDNY IVWIN OPOYN NYTN Npdw HHo
1 NPTV L) 1092 NPIPND AWPa MVYNND DN YYD DNVPIT DY MVONND
oY MLONNA PPOY NY NNIND NNPXIYA NHMPNN PPOYN NYTN PPV D05 HW aNdoNnD
PYND WP DNOVPPT

Ralph A. Peeples, Use and Misuse of the Business Judgement Rule in the Close :xy 168
Corporation, 60 NOTRE DAME L. Rev. 456, 461 (1985): “Underlying all of these plausible
rationales, however, is a more basic premise which is less frequently recognized. The business
judgement rule becomes relevant when a shareholder sues a manager. Courts have deferred to
managerial decisions because of the assumption that a shareholder has an alternate course of
action: selling the interest in the corporation. If the assumption of an available alternative is
accepted, the plaintiff’s position arouses less judicial sympathy. The courts presume that with a free
nwyTN) and efficient capital market, the economic remedy is more efficient than the legal remedy”

naoIn
- 373 X 719 WINN MAANN PIN INRY 192N 99T DID-222N TN ; 339 - 338 1ya 139 wrn Soyd oan 169
NPTV MZNYAT TWP OVIDY PIDINI NMT INIP DY TINNN MT DINNA DXTMYN T¥D N2DN) (1999) 374
Daniel R. ; (n7wnn »zwi Sy NMipr91 D»I0PIN DIAWN) PIVN MM N IWPNIY INND ,NIVN ORYI DY
Fischel, The Business Judgement Rule and the Trans Union Case, 40 Bus. LAw. 1437, 1442-3

(1985).
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NYANI TITAXT NPIDN DY NVONN ,INPN NNV MNADY T TPV NIV 127D 120NN
NXINND,NMNDN DTN NINAD YN R 70210 THNND NIND YA MY M2 DMV
171, oo NI¥IIA DIWPYN TIVADY DIDMPN NPIND YY1 IR MNIY 192N2 NIVHD INYD DY
oV MLYNN DY NMINN DY DY OHPIY NP HY TINDY PRY N DT 1IN 29DV INON
709 PV, TPORIYI NPID DI WAPI NNYIT M2 DT 172.0PDND 9vpa o NVPIT
9N N2V NN MNOHY NDWHN RO TITFIXT NPIVNY ¥ 2120 LIV Yap DY HwNd
DY5720 NPINN DYV TV, MOV .Y PIAY N12NA NMINN OYYI P VPPN NN
NN NI )IW 1T NN DY DXINN NIAND YW, 003 12 NIANN NNMPN OOV T DY
2N MXIAPN 9 NNX DI ;T .0PN X1 YINNY DXNNPXR DN DN NIANN DD NPY
172NN SV Tva ,0ODHTT NPIYN DXTTIVA NPIND DY INYID INN NN NOVIN
1731 1972019 DNV

SW PN Sy N119NY 22PN 19INT 130 PV THI ITYNY 027 DIINNY NNONY TWaN Nt Twpna 170
Paul Asquith & David W. Mullins, Jr., :5¢n5 387 .npvn-mn5 "W 19181 290 PIvn T8 D117
The Impact of Initiating Dividend Payments on Shareholders’ Wealth, 56 J. BUS. 77, 85-87 (1983)
NYTIND INNRIY DN ,NPIZN HY WTINY MIIN DY NINN NN 3.7% SW NYXIND MDY ITYN DIPIND)
Roni Michaely, Richard H. Thaler & Kent L. Womack, Price Reactions to :o» w1 .(0ponn Yy

Dividend Initiations and Omissions: Overreaction or Drift?, 50 J. FIN. 573, 582-583 (1995)
NYTIND INNOY 0NN ,NPION DY IWTINY NN DY 713NN NN 3.4% SW NYXINND 71PYY INKD OMIPIND)
(NYTIND INROY D»NPA,ND9N NYTIN MAPYA 7% DY NYSINN DTN ,NPIvNN DY

Malcolm Baker & Jeffrey Wurgler, A Catering Theory of Dividends, 59 J. FIN. 1125 : Sun5 w1 172
Franklin Allen & Roni Michaely, Payout Policy, in HANDBOOK -5 nanb yyn it qwpna .(2004)

OF THE ECONOMICS OF FINANCE (George M. Constantinides, Milton Harris & Rene M. Stulz eds.)
NN 2001 — 1971 ©NIWA NP NYIAN 13,200 -52 TITTHY NPIZN DN DMIPINN) 337, 349-350 (2003).
(9509 XD, NNTIPN MV IPYINY TYITTN 9PN DX MDY THN MIIN DMIPNRN DY XMNN 219719

SV NHNDK AT NP PXTY TITT NPISN 5Y MOYNN HY IWPNa D) .DIWIN RPN 1Y POV J2In 172
SYNY NNT 9ON) THITXXT PONY ROV NNN NI2NN NIV JNAY MDXDI PYLOY NI OINY — DIV ININND TSN M
DYNVPPT HY NVONN DNAY DIANNA 5,712 12-1D ; 5YND MNP IPNN NV NIINA 1ANY NNIN NN
SY PLMNI NYN DIVH TOA NNN WO MOTH DY a8NY 192NN IR N2IP N NN NN Yy
TPON AN N2 AN JPINA PIYNI NN AR NANH GOIVN MPTN NNIPNY (NX)37 MPN 91010 .0 NVPITN
12 YW T N2INND DOYNNY 1N KD .NPIYN DY NVINNN NYAPY 121y OINVPPTN VPYY DNPIYN NOHPY
NN 11— NPIZNN NN 123 19N DIPYWY DMN TV DINVPITN IYW OMITIND NN YXIND JOINY VININ
YN, MINNY SV TN NPT NIIND NN NNN (R)37 MPN .11 ¥ D¥0 IR NN NN YN TONN
DOVIN ,NPIFNN NOIRD PPNOPTN YPINY ;7 IPIYNN DR TWNRD INIAL )PNVPTN NIV YR DO
STINNN YW PN M2 DY 9D, TIRNN DY 29091 1281 DY NPIDNN NYAVN DY 1Wpa TIvw NPNIaN 9271
IMDOY DY PMOIVN 127,1MD1) 28D PHY MOVIND NITIN NPDINAN MLOITLINTNIY 1YY NN NN
19 792¥2 M2 1N YOY TIRNN DY NYPYN NN DY NNYAYN MY, NHNOPN INNINNIA TINNN DY
1OV NI DY IPNVPTN THNDN DN 702093 WNNY TIRNN N DY MPTa

.168 NPD92 ,5 W DY 199311 yan 173
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DNOLPIT DY MLHNN DY PND MINT 7D ,7120 2N DY DINNINN DM DIDON NON

995 NN DOXNNNY NN ,NYA N ,02IN OPOYN NYTN JIPPW 555 MYNNNI NN Twpa

DY NNN VAN XD — NNHNRNN NPT NN DY 7PITID NIMY T2 PPOYN NYTN Niporv
PN DY NVONN SV AWPNA DMNVPIT DY NIYYI MOIINN

Y DNTPIN DOPIN YINY SARNYAN IPNN DI NIXNY I MY N8I A8NY 7ivn

M PIND YN, NPIZNN MNN NPIDN DY NNTNY DY NVONND TYPA 2D NY NN IR
DWNT ;(“reasonable latitude™ 9%30 PINH 2NN DNVPPTY DPIHYN ,NPIOIMN
; 19NN 7N NTNRYN N9 HY (“reasonable inquiry”) N9%20 NPPN O»PY DN
4%20 NYT DPPY DOYaNY ; (“reasonable care”) mMNT YW 1920 NN YY PPNy

“degree of care which) yyn m2>02 9929 19182 DwaY ; (“reasonable judgement”)
an ordinarily prudent person in a like position would use under similar
“prepared on ) M9%30 NOIYN MVLOWI MNIPY DY THNONY 75 TN (circumstances”
the basis of accounting practices and principles that are reasonable in the
circumstances or on a fair valuation or other method reasonable in the

.(circumstances.”
(=) /=24 )

DY NVONN NIN DYONIYN DITINNND DT TN OMORIVPRN DONVYIN TN
SPWNN MTAD MNNNRND MORYN NNX T NNONL . TITDT RPN DY NIAND )PNVPIT
oV NVONN PNAY TN — NN NNINKD DNV NPORIVIN NP0 NTTINNN NIIRY
NNMOPY PTN .NPIVNN MNANI NIAND DY INTNRY-IR INX INTRYD DN )PNVPITN
0NN DX DDWNY YPN NT IR IDM PPN NN T INDL DIONRIYN NPIOIN

POYW HY AN ONVPPTY DIVAND OOINIYIN NPIVNN 2NN D NN MINRNDN
NVONN HY NPVIY NN ,MDNNI NIAN-NININD NPIOA PIND NNITL D WNNY NYT
NNV N2 NN ,NPIPNN MNANA NIAND DY NNTNY IR IN DINTHY 1272 DNOVPIT DV
NPIPNN Y3 MDLPMID NNNINX TINN VY DNVPPTN OX NN TPHPNM NPINN
NYAPY 92V 1 YT YHRN NOIX NPNAN A0 PON NP ORI NIINN NIV NN OTPN
172NN DY MNT DY P R THNDNY DXNVPITN OIRYI T TINA .APYNN DY NVINNN
PRMPY” MINNDN IWIRD PR NINT OY .0XNNINI MDY DPNNON YN MNPN DY D) RONX
DN Y TN DN DYNNN DINMN NN PNIAY DIWITI DINVPPTM MNPHRN DNMIX DY
.172NN DY NASN NX DOPWNI NVLINNY DMVINDT

oY NVONN DY NPVIPYN NNPIAN LITIVDA TN OYIV IPIND NINYNNY NONY
2w 593 5¥ 9PN INIIND NN NPIZNN NN NPIDNN DY NNTNY DY \PNVPPTN
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192NN YV NNTHRY SN IN INTNYO YN NVONN D591 YW INIINNY TUNI OPOYN NYTN
95NN NN 1IN \PNVPPTI NYT DIPPYH NNDNN MPOY NVYNN NN NPIDNHN MN2N2
NN D¥NND NN N NOVONN DY IWPNA ,NNT DY SPOYN NYTN 9IPOY Y95 NN MON ONda
DV TPMNID THNNDY NIV NNNMINNY DN D) HOIN PNRYNRY TINPNRN NNNN 9PN
TIVAV NT2IYA DIXIYIN DYDYV I90D1 NINT .NMNTYWI NNMIND DY NN NPRY MIPNIN NN
YA PAY DXOMNT NN INNY PPOYN NYTN NPPY H9I DV INONND NI MPTNN
DX NI DY MINNN NVINN TPNRNN DY IINNDL PTN ,DNVPIPTN P2 NMINN
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